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LETTER  OF  TRANSMITTAL 


I  Torsi;  of  Representatives, 
Subcommittee  ox  Oversight  and  Investigation, 
Committee  ox  Interstate  and  Foreign  (  Jommerck, 

Washington,  D.C.,  Dea  mfa  r  18,  IU1H. 
Hon.  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce, 
Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  transmitting  herewith  a  report  of  i lie 
Subcommittee  on  Oversight  and  Investigations  concerning  the  enforce- 
ment program  of  the  National  Collegiate  Athletic  Association.  This 
report  represents  the  culmination  of  an  investigation  started  over  a 
year  ago  which  was  prompted  when  some  TO  of  our  colleagues  pre- 
vailed upon  the  Subcommittee  to  examine  and  assess  the  fairness,  or 
lack  of  it,  inherent  in  a  process  which  everyone  concedes  is  of  vital 
educational,  professional,  economic,  and  even  emotional  concern  to 
literally  thousands  of  people. 

During  the  course  of  this  endeavor,  the  Subcommittee  held  10  days 
of  hearings  and  entertained  the  testimony  of  some  40  witnesses  repre- 
senting educational  institutions  affected  by  the  NCAA,  knowledge- 
able and  influential  individuals  representing  the  collegiate  sports 
community  and  representatives  from  the  NCAA.  As  you  will  note, 
this  report  contains  a  wide  variety  of  specific  findings  and  recommen- 
dations for  reform  of  the  existing  NCAA  enforcement  procedures. 
Generally,  however,  the  unbiased  observer  sees  a  very  clear  picture  as 
he  observes  the  current  XCAA  enforcement  apparatus.  The  picture 
is  that  of  a  sanctioning  body  with  incredible  power  which  may  affect 
the  careers  and  ambitions  of  coaches  and  student-athletes,  as  well  as 
the  stature  of  virtually  every  institution  of  higher  education  in  this 
country.  This  power  is  exercised  by  the  XCAA  without  observance 
to  what  we  all  assume  are  the  minimal  standards  of  fairness. 

You  will  note,  Mr.  Chairman,  that  the  recommendations  included 
in  this  report  call  for  self-corrective  action  by  the  XCAA.  Many  wit- 
nesses before  the  Subcommittee  stated  that  the  XCAA  would  meet  this 
challenge  to  provide  a  fair  and  responsive  enforcement  program. 
Should  the  Association  fail  to  respond  and  accept  the  challenge  be- 
fore them,  I  must  urge  you  and  our  colleagues  not  to  hesitate  to  intro- 
duce Federal  legislation  which  would  provide  adequate  procedural 
safeguards  to  individuals  subject  to  the  NCAA's  enforcement 
mechanism. 

In  closing,  let  me  offer  my  sincere  appreciation  to  you  for  allowing 
Committee  Counsel  Mark  ftaabe  to  assist  the  Subcommittee  in  this 
effort.  Without  his  unique  talent  and  dedication  this  inquiry  would 
not  have  produced  the  beneficial  results  I  believe  it  has. 
Sincerely, 

John  E.  Moss.  Chairm 
Subcommittee  on  Oversight  and  Investigations. 
(in) 
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ENFORCEMENT  PROGRAM  OF  THE  NATIONAL 
COLLEGIATE  ATHLETIC  ASSOCIATION 


I.  Introduction  :  The  Subcommittee's  Investigation 

A.  BACKGROUND 

This  report  is  the  culmination  of  a  year-long  investigation  by  the 
Subcommittee  on  Oversight  and  Investigations,  prompted  initially  by 
a  petition  in  the  form  of  a  letter  to  Subcommittee  Chairman  John  L. 
Moss,  signed  by  fully  68  Members  of  the  House  of  representatives.1 

The  first  signature  on  the  petition  was  that  of  Subcommittee  mem- 
ber James  Santini  of  Nevada,  who,  it  was  no  secret,  had  long  harbored 
concern  over  charges  of  unfairness  in  the  XCAA's  enforcement  process 
as  it  affected  the  University  of  Nevada  on  two  campuses,  Las  Vegas 
and  Reno.  Mr.  Santini's  role,  moreover,  and  the  celebrated  NCAA 
infractions  case  against  Las  Vegas  basketball  coach  Jerry  Tarkanian, 
had  received  an  extraordinary  amount  of  national  publicity  when 
Chairman  Moss  first  instructed  the  Subcommittee  staff  to  conduct  a 
preliminary  inquiry.2 

It  soon  became  apparent  that  perceptions  of  unfairness,  real  or 
imagined,  emanated  from  all  parts  of  the  United  States  and  that  com- 
plaints were  based  on  a  variety  of  perceived  abuses  far  broader  than 
those  of  importance  to  Tarkanian's  University  of  Nevada,  Las  Vegas. 
Consequently,  as  Chairman  Moss  formally  initiated  a  full  inquiry  into 
the  entire  NCAA  enforcement  process,3  he  ordered  Subcommittee  staff 
specifically  not  to  concentrate  on  Nevada  and  its  problems,  but  to  ex- 
plore all  subject  and  geographical  areas  involved  in  the  NCAA  en- 
forcement program. 

Thus  charged,  the  Subcommittee  ultimately  held  10  days  of  hear- 
ings over  a  ten-month  period,  involving  41  witnesses,  examined  thou- 
sands of  documents,  interviewed  hundreds  of  individuals  and  carefully 
deliberated  dozens  of  potential  findings  and  recommendations.  The 
results  appear  here. 

B.  SCOPE  AND  METHOD  :  PROBLEMS  ALONG  THE  WTAY 

Chairman  Moss  defined  the  theme  of  the  investigation  at  the  outset : 4 

The  overriding  issue  we  examine  .  .  .  (q)uite  simply,  ...  is  fairness.  Does  the 
organization  that  regulates  and  polices  virtually  all  serious  intercollegiate 
athletic  activity  in  the  country  operate  in  a  way  that  does  not  offend  our  sense 
of  fairplay  ? 


1  Letter  to  Hon.  John  E.  Moss,  September  15.  1977. 

2  The  October  10.  1977,  issue  of  "Sports  Illustrated,"  for  example,  contained  a  feature 
story  headlined  "The  Shark  Gets  a  Ruling  With  Bite,"  at  pp.  2&-27.  The  piscine  reference, 
of  course,  is  to  UNLV  coach  Jerry  Tarkanian. 

3  October  4,  1977. 

*  Hearings  of  the  Subcommittee  on  Oversight  and  Investigations  of  the  Committee  on  In- 
terstate and  Foreign  Commerce,  95th  Congress.  "The  Enforcement  Program  of  the  National 
Collegiate  Athletic  Association",  p.  1  (hereinafter  "Hearings"). 

(1) 


In  pursuit  of  that  basic  question  the  Subcommittee  adopted  an  ob- 
vious methodology :  to  compare  the  theory  of  the  enforcement  process 
(how  the  system  is  supposed  to  work)  with  its  practice  (how  it  works 
in  fact),  and  assess  both  along  the  way. 

The  theory  was  not  hard  to  come  by.  Initially  the  Subcommittee 
studied  all  manner  of  more  or  less  public  materials — the  NCAA 
Manual,  XCAA  Convention  proceedings,  NCAA  press  releases  and 
public  statements,  magazine  and  newspaper  articles — all  expounding 
upon  the  philosophy  behind  the  process  and  describing  its  mechanics. 
That  much  was  amplified  by  testimony  before  the  Subcommittee  by 
some  11  representatives  of  the  NCAA's  officers  and  staff.  In  this  phase 
of  the  inquiry  the  NCAA  was  extremely  cooperative  and  accommodat- 
ing.5 

The  other  phase,  looking  at  the  practical  side  of  things,  which  en- 
tailed a  detailed  examination  of  dozens  of  individual  infractions  cases, 
through  confidential  documents  at  first,  in  field  interviews  thereafter, 
was  more  difficult  by  far.  For  one  thing  the  NCAA's  initial  posture  was 
one  of  adamant  refusal  to  supply  to  the  Subcommittee  the  case  files  of 
those  infractions  cases  selected  by  the  Subcommittee  for  detailed  re- 
view. They  were  deemed  by  the  NCAA  to  be  strictly  confidential, 
ostensibly  to  protect  the  affairs  of  involved  member  institutions,  ath- 
letes and  coaches  from  unwarranted  public  disclosure.6 

There  briefly  ensued  a  widely-publicized  angry  exchange  of  letters 
between  the  NCAA's  Executive  Director,  Walter  Byers,  and  Chairman 
Moss,  and,  the  Subcommittee  presently  discovered,  between  Byers  and 
NCAA  member  institutions.  The  latter  were  troubling  for  a  variety  of 
reasons,  but  chiefty  because  they  mischaracterized  to  unknowing  insti- 
tutions the  Subcommittee's  time  honored  rules  and  successful  results 
in  handling  confidential  materials.  More  ominously,  Byers'  letters  to 
member  institutions'  executives  invited  a  lobbying  effort  of  individual 
congressmen  against  the  investigation,  and  encouraged  members  to 
withhold  permission  to  disclose  "confidential"  files  to  the  Subcom- 
mittee.7 

Ironically,  man}'  of  the  institutions  and  individuals  the  NCAA's 
confidentiality  rule  was  designed  to  protect,  had  been  the  very  sources 
of  urging  to  the  Subcommittee  to  obtain  the  files.s  After  being  re- 
minded that  the  Subcommittee's  investigation  was  of  the  NCAA  itself 
and  not  its  members,  not  to  mention  service  of  a  duly  authorized 


6  The  logistics  of  scheduling:  so  many  busy  professional  people  from  all  over  the  country 
■would  have  been  difficult  in  any  event.  NCAA  staff  and  counsel  were  extremely  helpful  and 
gracious  in  accomodating  an  ever  changing  Congressional  calendar. 

"The  Subcommittee  first  requested  the  materials  by  letter  on  October  20.  1977  :  by  letter 
of  November  16.  1977.  NCAA  Executive  Director  Walter  Byers  stated  he  would  forward  the 
case  files  of  only  those  member  institutions  who  had  given  permission  Cor  release  of  the 
materials. 

7  The  letter,  dated  November  8.  1977.  signed  by  Walter  Byers.  said  iu  pertinent  part: 
"Staff  members  of  the  Subcommittee  have  specified  that  they  will  not  be  bound  by  any  re- 
strictions on  their  use  of  said  material,  including  reproduction  of  the  Subcommittee's 
records  and  release  to  the  media  *  *  *  If  your  institution  does  not  wish  to  give  permission 
to  release  the  requested  information  under  these  conditions,  we  would  fully  understand  and 
would  advise  the  Subcommittee  staff  accordingly  *  *  *  The  lack  of  concern  by  the  Sub- 
committee staff  for  respecting  reasonable  restraints  on  the  use  of  this  information  is  dis- 
turbing to  the  Committee  on  Infractions  and  Council.  If  you  share  tbls  concern,  you  may 
wish  to  contact  your  congressman  to  express  whatever  reservations  you  may  feel." 

■The  irony  would  surface  throughout  the  Subcommittee's  investigation.  See  Section  I). 
Recommendation  No.  (3)  below,  at  p.  41.  It  is  worth  noting  that  not  one  item  of  infor- 
mation w.-is  disclosed  by  the  Subcommittee  without  the  permission  of  the  person  or  institu- 
tion Involved.  Most  of  tbese  Individuals  and  institutions  bad  not  tbemselves  seen  the  con- 
tents of  tbeir  own  case  files. 


congressional  subpoena,  the  NCAA  relented  and  reluctantly  delivered 

the  complete  case  files  on  infractions  matters  involving  24  collies  and 
universities.9  Thereafter  the  Subcommittee  obtained  cassette  tape 
recording  of  the  proceedings  of  six  institutions'  infractions  hearings, 
and  five  appeals  hearings  before  the  NCAA  Council.  All  in  all  thou- 
sands of  pages  of  documents  and  over  100  hours  of  tapes  found  their 
way  to  Washington. 

In  the  field  the  Subcommittee  encountered  another  difficulty — fear. 
Typically,  institutions  were  cooperative,  even  anxious,  to  tell  their 
stories,  but  they  were  loath  to  be  identified.  ''People  are  afraid  of  being 
perceived,  or  perhaps  misperceived,  as  cooperating  with  this  subcom- 
mittee," Chairman  Moss  said  in  the  opening  hearing.10 

Many  came  forward  voluntarily,  however,  despite  their  expressed 
anxieties ;  still  others  came  only  after  being  compelled  by  congressional 
subpoenas.  Witnesses  of  both  types  were  worried. 

Mississippi  State  University  attorney  Erwin  C.  Ward  opined : X1 

.  .  .  most  member  institutions  bow  down  without  a  whimper ;  those  that  stand 
up  against  the  NCAA  do  so  with  trembling  and  continuing  fears  of  retaliatory 
retribution  that  can  be  dispensed  without  warning  by  a  powerful  arm  of  arbitrary 
force. 

Coach  Bob  Tyler  of  the  same  university  and  on  the  same  day  ex- 
plained his  reluctance  to  prepare  a  statement  for  the  Subcommittee 
lest  he  inadvertently  "reach  for  a  point"  or  emphasize  one  that  might 
affect  an  appearance  he  and  his  university  had  yet  to  make  before  the 
NCAA.12  Tyler  was  not  without  experience  in  the  matter,  nor  was  it 
the  first  time  he  had  been  apprehensive.  Asked  about  the  reaction  to 
his  university's  court  challenge  to  the  NCAA's  enforcement  process, 
Tyler  said : 13 

I  have  had  the  fear  that,  based  on,  I  guess,  what  you  would  say  is  grapevine 
conversation  or  coaches'  opinions  through  the  months,  that  we  had  challenged 
them  [the  NCAA]  and  that  was  not  good. 

Former  Michigan  State  University  assistant  football  coach  Charles 
Butler,  appearing  under  subpoena,  explained  that  he  had  pleaded 
with  Subcommittee  staff  ".  .  .  to  go  back  to  the  committee  and  request 
them  not  to  request  me  to  be  here  .  .  ."  14 

I  felt  like  I  did  not  want  my  name  associated  with  this  hearing  against  the 
NCAA  because  I  feel  like  it  has  hurt  my  future  in  coaching  and  will  continue  to 
hurt  my  future  in  coaching.  As  I  stated  to  you  [subcommittee  staff],  I  feel  like 
the  administrators  of  this  country  are  intimidated  by  the  NCAA,  and  if  I  were 
interviewed  by  them  for  assistant  football  coaching  positions  or  hopefully,  a  head 
coaching  position,  this  might  be  held  against  me. 

Xo  less  a  personage  than  the  XCAA's  esteemed  former  president. 
John  A.  Fuzak,  referring  to  the  feelings  of  member  institutions  who 
have  gone  through  the  XCAA  enforcement  process,  indicated  that 
".  .  .  there  are  those  who  feel  it  unwise  to  express  their  concerns  about 
what  has  happened  and  about  their  impression  of  fairness."  13 


6  House  of  Representatives  Subpoena  Xo.  95-1-114. 

10  Hearings,  p.  2  (February  27.  1978). 

11  Hearings,  p.  125  (February  28,  1978). 

12  Ibid.,  at  pp.  125-126.  On  the  ability  of  the  NCAA  to  impose  further  penalties  on  an 
institution  based  Section  10  of  its  enforcement  procedures,  see  discussion  below  at  p.  47. 

13  Ibid.,  at  p.  127. 
uIbid.,  at  p.  195. 

15  Hearings,  p.  475  (March  14,  1978). 


The  Subcommittee's  hearings  ended  much  as  they  had  begun,  with 
the  same  thematic  thread  of  fear  persisting  to  the  end.  This  time  it  was 
North  Carolina  State  University  basketball  coach  Norman  Sloan : 16 

Mr.  Santini.  You  indicated  twice,  Coach  Sloan,  in  your  testimony  that  you 
were  apprehensive  about  placing  yourself  in,  as  you  characterize  it,  '"an  adversary 
position"  with  the  NCAA.  What  is  the  basis  of  this  apprehension? 

Mr.  Sloan.  They  are  very  powerful,  as  you  know,  and  they  have  a  great  deal  of 
influence  on  my  life  or  the  life  of  any  other  coach  of  a  member  institution.  I  just 
do  not  think  it  is  a  healthy  situation  to  have  those  people  upset  at  you. 

And  later,  Sloan  added,  "I  just — I  just  don't  want  to  get  involved 
in  a  situation  whereby  I  may  be  appearing  to  be  testifying  against 
the  NCAA."  17 

This  fear  factor  was  important  to  the  Subcommittee,  of  course, 
quite  beyond  whatever  minor  inhibitions  may  have  been  whether  well 
founded  or  not — and  the  Subcommittee  has  no  reason  to  believe  that 
there  has  been  or  will  be  any  NCAA  retaliation  whatever  against 
adverse  witnesses — go  to  the  very  quick  of  the  most  basic  tenets  of 
NCAA  philosophy :  that  the  organization  is  purely  voluntary ;  that  it 
operates  on  a  fully  cooperative  basis;  and  that  its  members  are  free 
and  unencumbered  in  their  efforts  to  change  things  at  will.18 

As  it  happens  the  Subcommittee's  investigation  was  not  inhibited 
in  any  appreciable  way.  Every  institution  the  Subcommittee  wanted 
to  hear  from  did  appear,  even  if  reluctantly.  Indeed,  as  Chairman  Moss 
pointed  out,  "the  Chair  has  had  to  reject  institutions  desirous  of  ap- 
pearing before  the  committee  and  try  to  limit  the  amount  of  testimony 
that  would  go  into  the  record  so  that  it  would  be  illustrative  of  the  prob- 
lem and  not  just  redundant "  19 

Be  that  as  it  may,  rhetoric  on  the  subject  was  cheap.  NCAA  Presi- 
dent J.  Neils  Thompson  early  in  the  investigation  issued  a  press  re- 
lease which  confidently  asserted : 20 

Many  of  the  institutions  that  have  been  penalized  by  the  NCAA  and  been  con- 
tacted by  the  Congressional  committee,  to  come  and  present  their  criticism  of  the 
NCAA,  has  declined  to  do  so.  *  *  *  The  number  that  has  turned  down  this  op- 
portunity is  amazing.  *  *  *  They  said,  "We  have  no  criticism  to  level  against  the 
NCAA."  (Emphasis  supplied) 

Five  months  later,  when  pressed  on  the  matter,  Thompson  con- 
ceded to  Subcommittee  counsel,  Patrick  McLain,  that  the  number,  be 
it  ever  so  amazing,  of  his  own  knoweldge  was  two,21  and  that  he  had 
been  told  about  a  third.22 

The  institutions  that  appeared  were  correctly  characterized  by 
Thompson,  however,  as  having  been  "penalized  by  the  NCAA"  Every 
case  study  undertaken  by  the  Subcommittee  involved  an  institution 


16  Roarings,  p.  1447  (October  4,  1978). 

n  Of  which  more  lat<r. 

"Hearings,  p.  939  (September  27.  1978) 
«o«  Associated  Press  wire,  dateline  Kansas  City,  April  25,  1978,  quoted  in  Hearings,  pp. 
936-8  (September  27.  1978). 

21  Th«i  two  WOro  KMU  nnd  Houston. 

22  Oklahoma  State  TTniversitr.  which  Thompson  had  been  told  about  bv  Walter  TWers. 
Hearings,  p  991  (Sept.  27.  1978).  Certain  principals  in  the  Oklahoma  State  case  appeared 
before  the  Subcommittee  on  April  17.  1978.  The  Subcommittee  did  not  invite  or  in  anv 
other  way  contact  either  SMU  or  Houston.  "Representative  .Tamos  Collins,  however,  sug- 
gested that  his  own  personal  contact  with  SMU.  of  which  he  Is  a  Reirent.  mav  have  been 
misinterpreted  as  an  official  invitation,  which  was  declined.   Hearings,   p.   989    (Sept.   25, 
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which  had  been  the  subject  of  an  NCAA  infractions  h\w>\  iirat  ion  re- 
sulting in  penalties.23  Predictably,  the  Subcommittee  was  roundly 
criticized  for  parading  before  the  American  public  the  sentiments  of 
convicted  wrongdoers  who  naturally  enough  "are  not  happy  with  the 
results,"  as  President  Thompson  put  it.24 

Overlooking  for  the  moment  the  cynical  view  that  anyone  who  ex- 
periences the  NCAA  enforcement  process  will  necessarily  criticize  it 
unreasonably,  the  Subcommittee  did  rely  heavily  on  the  testimony  of 
the  minority  of  individuals  who  had  actually  been  through  it.  There 
was  a  reason. 

".  .  .  [T]he  majority  of  the  members  are  rather  well  satisfied  with 
the  present  procedure's,"  pointed  out  former  NCAA  President  John 
Fuzak,  but,  he  went  on : 25 

I  believe  that  part  of  that  satisfaction  comes  from  lack  of  experience  with  the 
procedure  itself.  They  have  not — as  some  of  the  institutions  which  have  been  be- 
fore the  Infractions  Committee — suffered  through  the  entire  process. 

As  to  those  who  have  voiced  their  perceptions  of  unfairness  in  the 
process,  Dr.  Fuzak  added,  "And  I  do  not  think  it  is  just  because  they 
have  been  penalized."  26 

C.    FAIRNESS   AND   DUE   PROCESS:   A   WORD   ABOUT  THE   LAW 

Since  "fairness"  was  the  overriding  issue,  the  applicability,  if  any, 
of  the  Constitutional  "due  process"  guarantees  to  the  NCAA  enforce- 
ment process  commanded  a  good  deal  of  attention  during  the  Subcom- 
mittee's hearings.  Though  it  is  clear  that  the  Congress  is  not  con- 
strained by  judicially  established  boundaries,  a  word  about  the  current 
status  of  the  relationship  between  NCAA  enforcement  procedures  and 
Constitutional  protections  is  in  order. 

Three  principal  areas  deserve  attention  in  addressing  the  question. 
First,  are  the  activities  of  the  NCAA  sufficient  to  trigger  the  protec- 
tions of  the  Fourteenth  Amendment?  Second,  is  participation  by  a 
student-athlete  in  intercollegiate  athletics  a  property  or  liberty  inter- 
est protected  by  the  Fourteenth  Amendment  ?  Finally,  what  standard 
of  due  process  applies  to  theNCAA  in  the  administration  of  its  en- 
forcement procedures,  assuming  affirmative  answers  to  the  first  two 
questions.27 

Only  as  to  the  first  question  is  there  virtual  unanimity  among  the 
various  judicial  decisions.  Before  the  Fourteenth  Amendment  can  be 
applicable  to  the  NCAA,  its  activities  must  be  found  to  have  been 
taken  under  color  of  state  law  since  that  provision  does  not  operate 


23  Penalties  invariably  follow  an  Official  Inquiry,  as  will  shortly  appear.  See  p.  20  below, 
below. 

^  Hearing,    (Sept.   27,  1978).  As  Thompson  would  later  write  in  a  letter  to  all  chief 
executive  officers  of  member  colleges  and  universities,  dated  December  6,  1978.  the  real 
objection  seemed  to  be  that  the  NCAA  was  afforded  no  contemporaneous  opportunity  to 
respond  to  various  charges  made  hv  such  witnesses. 
25  Hearings,  p.  473  (March  14.  1978). 

™IbM.,  at  p.  477.  The  day  before  Representative  Bruce  Vento  of  Minnesota,  who  had 
joined  the  Subcommittee  for  several  hearings,  queried  Dr.  Stanley  Kegler,  in  Hearings,  p. 

(March  13.  1978)  : 

Mr.  Vento.  But  isn't  it  true  that  the  only  institutions  that  reallv  have  had  anv  ex- 
perience with  the  NCAA,  its  enforcement  procedures  and  the  infractions  committee, 
ar^     x^e      at  havp  had  a  case  gainst  them,  suoh  as  vours?  Isn't  that  accurate? 

Mr.  Keglkr.  That  has  been  our  assessment  from  talking  with  other  institutions  that 
have  either  been  through  it  or  not  been  through.  Those  that  have  not  been  reallv  do  not 
have  any  idea  what  it  is  about. 
m/Ta^0'  Vl0^  comPjete  discussion,  see  :  G.  Martin,  "Due  Process  and  Its  Future  Within  the 
NCAA,"  30  Connecticut  Law  Review,  290  (1978). 


directly  to  limit  the  actions  of  private  individuals.  To  date,  the  courts 
have  held  that  NCAA  activities  are  under  color  of  state  law  and, 
therefore,  the  courts  have  jurisdiction  to  hear  the  cases.28  The  basis 
for  such  findings  has  been  the  public  information  of  the  NCAA  or 
the  financial  nexus  between  the  state  and  the  NCAA,  or  a  combina- 
tion of  the  two. 

The  proposition  that  a  student  athlete's  participation  in  intercol- 
legiate competition  is  a  liberty  or  property  interest  protected  by  the 
Fourteenth  Amendment  is  not  firmly  established,  through  the  major- 
ity hold  that  it  is  not.  On  one  hand,  it  has  been  held  that  the  presence 
of  scholarships  in  intercollegiate  athletics  does  not  elevate  the  right 
to  participate  in  athletics  to  the  status  of  a  Constitutionally-protected 
property  right.29 

Such  an  interest,  the  court  reasoned,  was  too  speculative  to  be  con- 
sidered a  legal  entitlement.  Another  court,  on  the  other  hand,  found  a 
property  right  reasoning  that  athletic  scholarships  are  contracts  with 
the  university  and  that  by  virtue  of  these  contracts  athletes  have 
a  property  interest  in  "certain  benefits  constituting  a  'football  scholar- 
ship.' ,'30" 

Similarly,  courts  have  differed  concerning  the  nature  of  the  due 
process  protections  that  must  be  provided,  should  one  convince  a  court 
that  his  interest  in  one  entitled  to  the  protections  of  the  Fourteenth 
Amendment.  Such  protections  can  range  from  a  mere  non-evidentiary 
hearing  31  to  a  full  evidentiary  hearing  with  Constitutional  due  process 
guarantees.32 

D.    FAIRNESS  :    A  PRELIMINARY  FIXDIXG  AXD  COX'CLUSIOX" 

Having  said  all  that,  in  this  report  the  Subcommittee  uses  the  term 
"fairness"  in  its  popular,  non-legalistic  sense.  In  the  main,  this  is  ow- 
ing to  the  Subcommittee's  finding  that  self-reform  by  the  NCAA  is 
possible  and  preferable,  and  its  consequential  recommendation  that  for 
the  time  being  the  role  of  Congress  be  limited  to  one  of  oversight  and 
that  Congress  not  legislate  a  federal  property  right  or  otherwise  create 
an  interest  to  which  legalistic  "due  process"  rights  would  automatical- 
lv  attach.33 


2*Ser.  e.rj..  Howard  University  v.  NCAA.  510  F.2d  213  (D.C.  Cir.  1975)  ;  Parish  v.  NCAA, 
HOfi  F.2d  1028  (5th  Cir.  1975)  ;  Associated  Students,  Inc.  v.  NCAA,  493  F.2d  125.  (9th  Clr. 
1970)  :  Bnckton  v.  NCAA,  366  F.Supp.  1152  (D.  Mass.  1973).  In  one  instance  a  court  has 
failed  to  find  jurisdictional  (state  action)  to  consider  the  merits  of  the  complaint.  McDonald 
v.  NCAA,  370  F.Supp.  625  (CD.  Cal.  1974).  but  that  ruling  would  appear  to  have  been  im- 
plicitly overruled  bv  the  decision  in  Associated  Students,  Tnc. 

*>  Colorado  Seminary  v.  NCAA,  417  F.  Supp.  85  (D.  Colo.  1976),  Aff'd  Per  Curiam,  Xo. 
76-1837  (10th  Cir.  Jan.  23.  1978). 

so  Hunt  v.  NCAA,  Xo.  676-370  C.A.  Slip  Op.  at  4  (W.D.  Mich.  Sept.  10,  1976). 

m  Jd. 

*2  Tarl-anian  v.  Unirersity  of  Nevada,  Las  Vegas,  Xo.  A173498  (Xev.  8th  Dist.  Ct.  Oct.  3, 
1077). 

'■'■'■■  See  Findings  and  Recommendations  in  Chapter  III.  below. 


This  is  not  to  say  that  "fairness"  cannot  be  defined.  We  take  the  term 
to  mean  that  in  any  formal  dispute  resolving-  procedure  those  in  jeop- 
ardy will  be  afforded  certain  basic  rights — among  them  chiefly  the  fol- 
lowing : 

Reasonable  notice  of  what  the  rules  are  in  advance  of  having  to 
follow  them ; 

Based  in  turn  on  a  sensible  and  understandable  scheme  of  reg- 
ulatory precepts  so  as  not  to  be  a  trap  for  the  unwary  : 

Genuine  opportunity  for  self-government — i.e.,  effective  ability 
to  change  those  rides  when  it  snits  a  majority ; 

Reasonable  notice  of  what  one  is  accused  of  and  who  is  doing 
the  accusing; 

Reasonable  notice  of  just  what  is  expected,  procedurally,  in  the 
response  of  the  accused ; 

Reasonable  opportunity  to  face  one's  accusors; 
Establishment  and  adequate  notice  of  some  sort  of  reasonable 
evidentiary  standards ; 

Application  of  those  evidentiary  standards  by  a  fair  and  disin- 
terested tribunal  in  some  kind  of  hearing  accessible  by  all  parties 
in  interest ; 

Rendering  of  penalties,  if  any,  which  match  the  gravity  of  the 
infraction  found  to  have  been  actually  committed  : 

Opportunity  to  appeal  to  a  higher  authority  on  the  basis  of  some 
sort  of  reasonably  useful  record  and  a  predictable  standard  of 
error ;  and 

A  reasonable  time  limitation  on  the  whole  process,  from  begin- 
ning to  end. 
Some  of  these  elements,  of  course,  are  more  important  than  others. 
Weakness  in.  or  even  the  total  absence  of,  an}7  one  particular  element 
would  not  by  itself,  in  the  Subcommittee's  view,  be  fatal  to  the  NCAA's 
enforcement  process.  Weakness,  or  perhaps  what's  worse,  vagueness,  in 
all  of  them,  not  to  mention  the  well  nigh  total  absence  of  some  of  them, 
certainly  would  be,  and,  the  Subcommittee  reluctantly  concludes,  is 
fatal  to  the  NCAA's  efforts  not  to  "offend  our  sense  of  fairplay",  not- 
withstanding the  NCAA's  best  intentions.. 


II.  Assessment  of  Fairness  in  the  Enforcement  Process 

A.    THE   SYSTEM   AS   IT   IS   SUPPOSED   TO   WQRK :   A   BRIEF   DESCRIPTION    AND 


SOME    DEFINITIONS 
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The  National  Collegiate  Athletic  Association  is  a  voluntary  one, 
whose  roughly  800  members,  by  joining  the  organization,  voluntarily 
agree  to  certain  conditions  and  obligations  of  membership. 

Under  these  conditions  and  obligations  member  institutions  agree, 
among  other  things : 

(1)  To  conduct  themselves  in  a  manner  consistent  with  NO  A  A 
legislation  adopted  by  a  majority  vote  of  delegates  at  the  NCAA's 
•annual  convention,  and  such  rules  and  regulations  as  are  promulgated 
pursuant  thereto  by  the  NCAA  Council,  an  elected  18-member  body 
that  rules  the  association  between  conventions. 

(2)  The  rules  of  conduct  seek  basically  to  promote  "amateurism"' 
In  intercollegiate  athletics  and  concentrate,  among  other  things,  on  pre- 
venting overreaching  recruitment  activities,  often  by  overzealous 
boosters  who  are  said  to  be  "representatives  of  the  institution's  athletic 
interests",  provision  of  inducements  to  student  athletes  in  the  form  of 
extra  benefits,  (benefits  not  afforded  non-athletes) ,  "play  for  pay"  (an- 
other form  of  extra  benefit),  and  which  otherwise  seeks  to  ensure  that 
student-athletes  remain  eligible — i.e.,  that  they  are  of  proper  age  and 
academic  and  disciplinary  standing,  to  name  a  few. 

The  rules  are  published  annually  in  the  NCAA  Manual,  which  is 
available  to  every  member  in  quantity,  and  also  includes  a  body  of 
interpretations  of  the  rules  based  on  actual  cases. 

Member  institutions  agree,  by  joining  the  voluntary  association,  to 
be  policed  as  to  these  rules  by  the  association's  enforcement  staff,  which 
looks  for  policy  guidance  to  the  association's  Infractions  Committee, 
a  five-member  body  appointed  by  the  Council.  When  in  doubt,  mem- 
ber institutions  are  encouraged  to  telephone  or  write  the  enforcement 
staff  for  tailor-made  ad  hoc  interpretations  (advisory  opinions)  of 
the  rules  as  they  may  affect  particular  situations. 

It  is  the  job  of  the  enforcement  staff's  dozen  investigators  in  Shaw- 
nee Mission,  Kansas,  to  receive  and  investigate  allegations  of  infrac- 
tions on  the  part  of  member  institutions. 

After  a  modicum  of  investigation  on  its  own,  if  the  enforcement 
staff  determines  that  allegations  are  serious  and  plausible  enough, 
they  send  a  Preliminary  Inquiry  letter  to  the  accused  institution,  noti- 
fying it  that  staff  will  very  likely  be  on  campus  in  the  near  future  look- 
ing into  a  number  of  allegations  of  infractions  of  the  rules.35 


'■'*  Tltis  description  draws  on  a  variety  of  sources,  chief  among  them  the  NCAA  Manual, 
testimony  of  I><':in  Arthur  Reynolds,  former  chairman  of  the  Committee  <>n  Infractions, 
Charles  Alan  Wright,  present  chairman  of  the  Committee,  among  others.  Words  of  art  are 
Italicized. 

M  The  preliminary  Inquiry  letter  does  not  in  any  way  enumerate  or  otherwise  specify 
what  the  allegations  are. 

(8) 
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In  this  investigator}'  phase  the  staff  is  bound  by  certain  procedural 
rules  embodied  in  the  Manual'.91  Among  others,  should  the  staff  de- 
sire to  interview  an  individual  on  campus,  it  must  notify  the  institu- 
tion and,  should  the  investigator  determine  that  the  interview  might 
elicit  statements  adverse  to  the  interests  of  the  individual,  he  must 
be  informed  of  his  right  to  representation.  Whenever  possible,  some- 
time after  the  interview,  the  individual  interviewee  is  to  be  afforded 
a  chance  to  sign  and  correct  a  statement  prepared  by  the  investigator.37 

The  results  of  this  preliminary  inquiry  are  reported  to  the  Com- 
mittee on  Infractions,  which,  in  turn,  if  it  determines  the  evidence  has 
been  received  from  reasonable  sources  and  is  reasonably  substantial, 
authorizes  issuance  of  an  Official  Inquiry,  or  01 .  The  01  is  really  a 
letter  to  the  accused  institution,  listing  specific  allegations  of  infrac- 
tions and  commanding  the  institution,  under  its  obligations  and  condi- 
tions of  membership,  to  immediately  conduct  its  own  investigation  of 
the  allegations,  under  what  is  known  as  the  "cooperative  principle." 

The  institution  is  given  some  60  days  to  report  its  own  findings  to 
the  NCAA,  although  extensions  are  liberally  granted  when  circum- 
stances warrant,  and  they  almost  always  do. 

Throughout  the  entire  factfinding  investigative  phase  both  the 
XCAA  enforcement  staff  and  the  institution  are  prohibited  from 
either  confirming  or  denying  to  the  press  that  an  investigation  is  under- 
way, so  as  to  protect  the  innocent  from  public  speculation  over  what 
is,  after  all,  a  confidential  matter  between  member  institution  and 
voluntary  association. 

Thereafter,  at  a  time  and  place  certain,  a  hearing  is  held  before  the 
Committee  on  Infractions,  usually  at  a  hotel  somewhere  in  the  United 
States.  The  staff  first  presents  its  findings:  the  institution  follows. 
The  procedure  is  informal,  though  the  institution  is  allowed  to  have 
counsel  present  and  to  call  certain  witnesses  usually  coaehes  and  stu- 
dent-athletes involved  in  the  allegations.  The  hearing  ordinarily  takes 
less  than  a  day.  and  is  tape  recorded  by  the  staff. 

Then  the  Committee  on  Infractions,  after  dismissing  the  parties,  re- 
tires to  deliberate  the  evidence,  make  findings,  and  impose  penalties 
if  warranted.  This  is  not  tape  recorded.  In  many  cases  the  penalty 
imposed  is  mere  private  reproval.  In  others,  the  XCAA  (after  appeals) 
issues  a  press  release  announcing  the  allegations  found  to  be  true,  and 
the  penalty  imposed.  And  in  most  instances,  the  allegations  found  to  be 
true  bv  the  Infractions  Committee  fall  short  of  the  number  alleged 
in  the  01. 

Xot  infrequently  the  penalty  imposed  will  be  to  put  all  or  part  of 
fin  institution's  athletic  department  on  probation,  which  may  limit  or 
eliminate  certain  otherwise  allowable  aspects  of  the  institution's  re- 
cruiting program  (the  number  of  scholarships  it  can  award,  for  ex- 
ample), its  post-season  play  (bowl  games  and  the  like  with  attending 
television  exposure)  :  oftentimes  an  institution  is  required  to  sever 
its  relationship  with  an  offending  booster  who  has  been  deemed  to  be 
a  representative  of  the  university's  athletic  interests. 

Also  not  infrequently  the  institution  is  required  by  way  of  penalty 
to  declare  a  student-athelete  ineligible  for  plav.  The  making  of  this 
declaration  of  ineligibility,  after  proper  adjudication  by  the  Infrac- 


36  For  the  most  part  this  is  a  relatively  late  development.  General  procedures  were  "codi- 
ified"  by  adoption  of  Resolution  1G1  at  the  1978  Annual  Convention  of  the  NCAA. 
87  This  too  is  only  a  recently  adopted  procedure  per  Resolution  161. 
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tions  Subcommittee,  is  one  of  the  primary  conditions  and  obligations 
of  voluntary  membership  in  the  NCAA. 

In  any  event,  the  Infractions  Committee  is  bound  to  consider  such 
mitigating  or  aggravating  circumstances  as  self -disclosure  or  moral 
turpitude  on  the  part  of  the  offending  institution  or  individual. 

From  an  adverse  decision  the  affected  institution  has  an  automatic 
right  of  appeal  to  the  18-member  ruling  Council,  which  considers  the 
matter  de  novo.38  The  Council  may  reverse,  expand,  contract,  or  com- 
pletely change  the  findings  and  penalties  of  the  Infractions  Commit- 
tee. Beforehand  the  affected  institution  is  allowed  to  listen  to  the  in- 
fractions hearing  tapes,  and  take  notes,  in  Shawnee  Mission.  Ver- 
batim notes  are  not  allowed. 

With  or  without  an  appeal  to  the  Council,  the  now-convicted  mem- 
ber may,  in  a  case  involving  a  declaration  of  ineligibility,  appeal  to  the 
Subcommittee  on  Eligibility  Appeals,  a  panel  which  statistically  is 
said  to  have  been  consistent  in  its  dispensation  of  leniency.39 

From  here  there  is  only  a  little  used  and  seldom  successful  appeal 
to  the  courts. 

This  felicitous  description  of  the  NCAA  enforcement  process  is 
basically  accurate,  as  far  as  it  goes.  Certainly  it  has  commanded  the 
respect  and  loyalty  of  a  great  array  of  individuals,  many  of  whom 
testified  before  the  Subcommittee,  whose  sense  of  purpose,  honest}T, 
and  humility  the  Subcommittee  embraces  and  admires. 

But  the  best  of  intentions  cannot  blind  the  Subcommittee  to  the 
many  problem  it  found  to  exist  in  literally  every  phase  of  the  process. 
Those  problems  fall  into  several  categories:  problems  inherent  in  the 
structure  as  written  and  the  philosophy  it  rests  upon ;  problems  only 
apparent  in  the  system  in  both  theory  and  as  applied ;  and  those  which 
necessarity  devolve  to  the  attitudes  of  the  individual  men  in  the  execu- 
tion of  the  process. 

B.   THE   SYSTEM   AS   IT   WORKS:   THE   INVESTIGATIVE   STAGE 

The  "cooperative  principle"  in  action:  A  study  in  adversity 

The  "bedrock"  of  the  system,  as  one  witness  put  it,  is  the  cooperative 
principle,  whereby  the  accused  member  institution  and  the  enforce- 
ment staff  member  responsible  for  the  investigation  of  allegations  are 
seen  to  be  working  hand-in-hand,  in  a  cooperative  spirit,  to  attain  the 
truth.40 

But  quite  aside  from  its  practical  application  the  cooperative  prin- 
ciple is  flawed  in  its  conception.  As  written,  and  on  its  face,  the  co- 
operation invoked  is  inherently  one-sided.  A  plain  reading  of  the 
preamble  to  the  pertinent  section  of  the  NCAA  Manual  leave  no  doubt 
about  who  must  do  the  cooperating : 41 


38  Section  6-(b)  Enforcement  Procedures,  NCAA  Manual,  p.  136  "De  novo"  simply  means 
that  the  matter  is  heard  as  if  for  the  first  time. 

•'<"  Sep  testimony  of  John  Toner,  Chairman  of  the  eligibility  subcommittee,  In  Hearings, 
beginning  at  p.  1418. 

«  J.  Hrent  Clark  in  Hearings,  p.  4  (February  27,  1977). 

41  XCAA  Manual,  p.  133. 
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All  representatives  of  educational  institutions  are  expected  to  cooperate  fully 
with  the  NCAA  investigative  staff,  Committee  on  Infractions  and  Council  to 
further  the  objectives  of  the  Association  and  Its  enforcement  program.  The  en- 
forcement procedures  are  an  essential  part  of  the  intercollegiate  athletic  program 
of  each  member  institution  and  require  full  and  complete  disclosure  b<j  all  insti- 
tutional representatives  of  any  relevant  information  requested  by  the  NCAA 
investigative  staff.  Committee  on  Infractions  or  Council  during  the  course  of  an 
inquiry.  [Emphasis  added] 

Clearly,  it  is  the  "representatives  of  educational  institutions'3  who 
"are  expected  to  cooperate  fully"  with  the  NCAA,  not  vice  versa. 
"Full  and  complete  disclosure'7  is  required  "by  all  institutional  repre- 
sentatives", not  by  representatives  of  the  NCAA. 

Another  inherent  flaw:  the  principal  turns  on  the  NCAA's  funda- 
mental notion  of  voluntariness.  One  need  not.  after  all,  join  the 
NCAA  in  the  first  place  and  thereby  agree  as  a  condition  and  obliga- 
tion of  membership  to  cooperate.  But  there  is  little  comfort  in  that 
illusory  option,  for  as  Mississippi  State's  Erwin  Ward  put  it,  ".  .  . 
member  institutions  must  maintain  membership  in  the  NCAA  to  re- 
main competitive,  financially  and  athletically,  despite  the  so-called 
'voluntary'  aspect."  42 

Denver's  Burton  Brody  averred  that : 43 

.  .  .  NCAA  membership  is  not,  voluntary  in  any  but  a  technical  definition  of 
the  word.  The  members  realize  that  niemhership  is  not  truly  voluntary  :  and  most 
significantly,  the  NCAA  knows  it  is  not.  *  *  *  Clearly,  the  membership  .  .  . 
understands  that  if  you  want  to  play,  you  must  belong. 

The  cooperative  feature  of  the  NCAA's  enforcement  effort  is  fre- 
quently emphasized  in  the  association's  rhetoric.44  Former  Infractions 
Committee  Chairman  Arthur  Reynolds  told  the  Subcommittee : 45 

This  process  is  not  intended  to  he  an  adversary  one,  hut  rather  is  designed  to 
give  both  the  enforcement  staff  and  the  involved  institution  the  maximum  oppor- 
tunity to  investigate  alleged  rules  violations  and  to  report  the  results  of  their 
investigations  to  the  Committee  on  Infractions  for  adjudication. 

Whereupon  Dr.  Reynolds  allowed  a  rather  more  practical,  if  not 
downright  cynical  element  to  temper  his  rhetoric  : 46 

While  in  most  cases  the  cooperative  approach  works  quite  well,  there  are.  as 
you  have  seen,  those  few  who,  for  reasons  sufficient  unto  themselves,  cannot  resist 
turning  their  case  into  an  adversary  one. 

So,  according  to  Reynolds,  it  is  a  handful  of  gratuitously  defensive 
universities  who  dictate  the  flavor  of  the  process. 

But  the  man  in  whom  is  reposed  the  defense  and  maintenance  of  the 
NCAA's  lofty  and  laudable  principles,  the  association's  president, 
J.  Neils  Thompson,  went  much  further  and  showed  that  NCAA  official- 
dom is  by  no  means  a  captive  of  its  own  rhetoric  : 4T 

It  is  essential  that  the  XCAA  make  the  determination  as  to  whether  coopera- 
tion is  possible  and  to  what  extent. 

Quite  frankly  I  believe  that  the  only  practical  solution  to  this  complex  question 
can  be  an  ad  hoc  one  in  which  the  enforcement  staff  cooperates  with  institutional 


42  Hearings,  p.  125  (February  28,  197S).  Part  of  the  reason  is  that  the  NCAA  is  effectively 
controls  the  coverage  of  intercollegiate  sports  events  by  television  networks,  which  in  turn 
is  a  vital  aspect  of  recruiting.  Prospective  student  athletes  want  to  be  seen  on  television  for 
for  a  variety  of  reasons  anil  are  loath  to  attend  schools  without  access  to  that  important 
medium. 

4:5  Hearings,  p.  G07  (April  IS.  1978). 

44  See.  eg.,  statement  of  Arthur  Reynolds,  then  chairman  of  the  Committee  on  Infractions, 
in  Proceedings  of  the  72nd  Annual  Convention,  Atlanta,  Georgia,  January  13,  1978,  at  p.  70. 

«  Hearings,  p.  10GG  (September  2S,  197S). 

*'  Hearings,  p.  900  (September  27,  1978),  emphasis  supplied. 
36-902—78 2 
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representatives  during  an  investigation,  to  the  extent  that  cooperation  appears 
justified  by  the  seriousness  and  nature  of  the  allegations,  the  attitude  toward 
investigation  evidenced  by  the  university's  personnel — and  particularly  the  uni- 
versity presidents — and  the  nature  and  character  of  the  evidence  upon  which  the 
investigation  is  developed. 

This  is,  in  fact,  what  occurs  today. 

So  much  for  the  cooperative  principle ;  for  it  is  apparently  not  bind- 
ing on  the  people  who  conduct  NCAA  investigations,  the  enforcement 
staff;  nor  is  it,  so  far  as  the  Subcommittee  can  ascertain,  ever 
volunteered. 

In  practice  the  first  visitation  of  the  NCAA's  version  of  cooperation 
on  an  institution  comes  with  the  notice  of  Official  Inquiry,  or  01,  in 
which,  supposedly,48 

.  .  .  the  member  institution  is  provided  sufficient  specific  information,  includ- 
ing names,  dates  and  places  concerning  each  allegation  to  enable  the  institution 
to  investigate  and  respond  in  an  enlighted  manner. 

In  fact,  while  the  allegations  may  be  specific  as  to  time  and  place 
and  personnel,  their  source  is  completely  omitted.  In  some  cases,  of 
course,  tfte-  source  is  obvious  and  the  institution  can  set  to  work  inter- 
viewing one  of  its  own  student-athletes,  for  example. 

Not  untypically,  however,  the  information  has  come  to  the  NCAA 
enforcement  staff  by  way  of  a  coach  or  student-athlete  many  miles 
removed,  oftentimes  attending  a  rival  institution.49  Other  times  it  may 
have  been  filtered  through  the  not  altogether  objective  eyes  of  boosters 
at  rival  institutions. 

In  any  event,  the  accused  institution,  whose  obligation  it  is  to  coop- 
eratively conduct  its  own  investigation  of  the  allegations,  leaving  no 
stone  unturned,  may  not  know  of  even  the  existence  of  such  sources,  or 
what  they  may  have  had  to  say,  when  the  01  is  received.  Nor,  at  this 
stage  of  the  game,  can  it  find  out.  Those  that  have  tried  have  been 
greeted  with  more  rhetoric  on  the  cooperative  principle.  The  NCAA's 
response  to  Dr.  Stanley  Keglers  request  for  informational  assistance 
in  the  Minnesota  case  is  not  unusual.50 

The  official  inquiry  *  *  *  contains  sufficient,  specific  information  concerning 
each  allegation  to  enable  the  university  to  investigate  and  respond  in  an  enlight- 
ened manner.  For  the  most  part,  the  individuals  identified  in  each  allegation 
reported  the  information  upon  which  the  allegation  is  based.  Identifying  the  prin- 
cipals in  each  allegation  provides  the  university  with  sufficient  notice  and  ade- 
quate opportunity  to  conduct  its  own  investigation  consistent  with  the  adminis- 
trative and  cooperative  approach  of  the  NCAA  enforcement  program. 

What  Kegler  was  seeking  was  sources  of  the  information  contained 
in  the  allegations  against  the  University  of  Minnesota,  and  copies  of 
whatever  staff  memoranda  of  interviews  with  those  sources  might  be 
available,  so  that  the  university  could  expeditiously  proceed  without 
duplicative  effort.  And  the  wastes  inherent  in  such  duplicative  effort 
can  be  enormous.  Minnesota's  attorney  in  the  case  estimated  that  the 
university's  investigation  could  have  been  completed  in  less  than  half 
the  time  and  at  less  than  half  the  cost  had  reasonable  access  to  the  infor- 
mation on  which  the  XCAA  was  relying  been  granted.51 


4M  Reynolds  in  Proceedings  of  the  72nd  Annual  Convention,  op.  r/7i.\  p.  72. 

49  In  still  other  instances  the  athlete  may  no  longer  be  a  student  anywhere,  having  grad- 

6r  otherwise  lefl  the  Institution,  when  naturally  he  is  no  longer  "on  campus," 
50 Hearings,  p.  258  (.March  13,  1978). 
n  Id. 
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Because  of  the  gravity  of  the  allegation  involved,  one  such  source 
was  of  particular  concern  to  Minnesota.  The  mother  of  a  student- 
athlete  had  apparently  made  serious  charges  concerning  transfers  of 
sizable  amounts  of  money  at  the  university  which  sought  access  to  any 
start'  memorandum  of  interview  with  the  woman  the  NCAA  might  have 
had.  Then  NCAA  Director  of  Enforcement  Warren  Brown 
respondent : 52 

It  is  the  policy  of  the  NCAA  Committee  on  Infractions  not  to  provide  copies  of 
staff!  memorandums  to  institutions  involved  in  infractions  cases.  In  the  commit- 
r<  e's  view,  the  extenuating  circumstances  in  this  case  are  not.  cause  for  a  waiver 
of  this  policy.  [Emphasis  added] 

The  "extenuating  circumstances''  to  which  Brown  euphemistically 
referred  was  the  fact  float  the  woman,  who  was  the  primary  source  of 
the  allegations,  had  died  ! 

Not  surprisingly,  Minnesota  began  to  develop  an  increasing  sense  of 
f  rust  ration.  And  that  feeling  was  by  no  means  unique  to  Minnesota. 
Indeed,  no  theme  so  clearly  emerged  in  the  course  of  the  Subcommit- 
tee's hearings  as  the  feelings  of  utter  frustration  and  impotence  com- 
mon to  all  such  university  administrators  attempting  to  simply  find  out 
what  was  going  on  in  the  early  stages  of  the  fact-finding  process. 
Examples  abound. 

The  cooperative  effort  "was  a  one-way  proposition,"  said  Mississippi 
State's  Erwin  Ward.53  The  more  rounds  of  correspondence  between  the 
NCAA  and  Michigan  State  University  President  Dr.  Clifton  Whar- 
ton, "the  more  we  felt  we  were  getting  into  an  adversarial  position," 
said  T>\  Charles  Scarborough,  one  of  that  university's  investigators.54 
Dr.  Wharton  himself  testified  that : 55 

.  .  .  seeking  assistance  from  the  NCAA  during  the  course  of  the  investigation 
was  frustrating  due  to  what  I  perceive  as  a  hostile  attitude  and  a  presumption 
of  our  guilt.  For  example,  requests  for  access  to  information  in  NCAA  hands 
that  would  supplement  or  complement  our  own  efforts  were  in  most  instances 
routinely  denied. 

The  University  of  Nevada's  Chancellor  Donald  Baepler's  experi- 
ence in  the  Las  Vegas  infractions  case  was  much  the  same : 56 

It  was  particularly  frustrating  to  the  university  investigators  that  the 
NCAA  would  furnish  no  information  whatever  to  the  institution  in  an  effort  to 
aid  the  investigative  procedures — i.e.,  no  evidence  was  given  to  the  university 
in  support  of  any  of  the  charges,  sources  of  information  used  by  the  NCAA  were 
not  revealed,  and  the  university  was  forced  to  devise  its  own  procedures  and 
to  proceed  without  benefit  of  NCAA's  staff's  experience  in  these  matters. 

Former  NCAA  President  John  Fuzak  was  not  immune  to  a  per- 
ception that  there  existed : 57 

...  a  feeling  and  strong  belief  .  .  .  that  the  process  was  not  a  two-way  process. 
Complete  disclosure  was  expected  on  the  part  of  the  institution  but  there  was 
much  less  than  complete  disclosure  on  the  part  of  the  committee  or  its  investi- 
gative staff.  When  this  exists  it  develops  a  kind  of  adversarial  relationship  which 
is  entirely  inappropriate. 

Big  Eight  Commissioner  Charles  Neinas,  himself  a  former  em- 
employee  of  the  NCAA,  and  one  of  its  staunchest  defenders,  told  the 


ca  Ibid,,  at  p.   259.   The  staff  did  provide  some  information,  but  Minnesota  did  not,  of 
course,  know  how  much. 

•^Hearings,  p.  128  (February  28,  1978). 

54  Ibid.,  at  p.  224. 

55  Ibid.,  at  p.  159. 

56  Hearings,  p.  809  CTunp  9.  1978). 

"  Hearings,  p.  477  (March  14,  1978). 
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Subcommittee  "that  as  the  system  now  operates  there  is  no  trust 
between  the  enforcement  stall'  operation  and  the  institution,"  5S  hardly 
descriptive  of  a  cooperative  atmosphere. 

For  many  witnesses  it  came  down  to  a  feeling  that  the  accused  insti- 
tution stood  guilty  in  the  eyes  of  the  XCAA  until  proved  innocent. 
University  administrators  expressed  as  much  to  Dr.  Fuzak.  "They 
questioned  the  fairness  of  it,  the  notion  that  they  had  to  prove  their 
innocence  wherever  there  was  disagreement."  he  testified,  "and  further, 
that  it  was  not  wise  to  take  issue."  59  Mississippi  State's  Ward  la- 
mented, "I  suppose  the  universitj'  is  presumed  guilty  until  it  proves 
itself  innocent  when  a  charge  is  made."60  And  in  less  dispassionate 
language  Denver's  Burton  Brody  described  the  XCAA's  enforcement 
program  as  "cooperative  only  in  the  same  sense  ancient  Rome's  sys- 
tem of  capital  punishment  was  cooperative — the  condemned  is  ex- 
pected to  carry  his  cross  to  the  crucifixion." G1 

The  Subcommittee's  record  is  replete  with  other  examples  of  indi- 
vidual perceptions  of  a  lack  of  cooperation  and  resulting  unfairness  in 
the  early  investigative  stages  of  the  process,  and  whatever  their  basis 
in  fact,  as  Dr.  Fuzak  pointed  out,  "If  there  is  a  perception  of  un- 
fairness, it  may  be  just  as  bad  as  actual  unfairness."  62 

But  the  Subcommittee  found  examples  of  the  actual  variety  as  well. 
An  especially  offensive  one  plagued  Michigan  State  University. 

Documents  in  that  case  as  well  as  testimony  by  the  XCAA  itself 
disclose  that  the  XCAA  staff  received  authorization  from  the  Com- 
mittee on  Infractions  to  transmit  allegations  totally  unsupported  by 
evidence  of  any  kind  which  did  "not  appear  to  be  beyond  the  realm 
of  possibility."  Thereafter  the  staff  forwarded  allegations  to  the  uni- 
versity which  were  not  only  unsupported  but  directly  and  incontro- 
vertible- refuted  by  evidence  in  the  files.  These  allegations,  like  the 
others,  were  to  be  fully  investigated  by  the  university  within  a  tight 
time  frame,  all.  of  course,  in  a  spirit  of  cooperation. 

Because  the  farts  reveal  both  the  consequences  of  inadequately  re- 
viewed staff  action  and  the  bitter  frustration  that  an  institution  may 
experience  in  the  hostile  environment  of  an  XCAA  enforcement  case, 
this  case  is  reviewed  in  some  detail. 

On  April  15.  1975.  the  XCAA  sent  a  thirty-one  page  official  in- 
quiry to  Michigan  State  setting  forth  forty-five  multipart  allegations. 
The  I  niversity  was  initially  requested  to  submit  its  response  by 
June  2:  however,  this  date  was  later  moved  back.  Approximately  a 
month  later,  several  additional  allegations  were  forwarded  to  the 
school  for  investigation  and  response. 

Then,  on  May  20,  Michigan  State  President  Clifton  Wharton 
wrote  to  Assistant  Executive  Director  Warren  Brown  on  behalf  of  a 
select  committee  he  had  appointed  to  conduct  the  university's  investi- 
gation, requesting  further  details  with  respect  to  NCAA's  investiga- 
tion so  that  Michigan  State  could  be  as  thorough  as  possible,  and.  at 
the  same  time,  avoid  duplicative  effort.  The  pertinent  portion  of 
Wharton's  letter  follows : G3 


^ITonrinsrs.  p. 717  (Juno  0,  107S). 
MTTenrInus.  ]).  4Sfi  (Mnrcli  14.  1978). 
90  Hearings,  p.  140  (February  28.  1978) 
«  Hearings,  p.  r.os  (April  18.  1978). 
"Hparlncs.  p.  477  (March  14.  1978). 
•  Hearings,  p.  170  (February  28,  1078), 
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On  page  3  of  your  letter  is  the  statement  that  Mr.  Berst's  "investigation  of 
Michigan  State  University  was  somewhat  broader  than  the  series  of  allegations 
submitted  to  the  university  in  the  form  of  the  official  inquiry."  The  Select  Com- 
mittee requests  further  details  on  precisely  what  broader  and  additional  items 
were  investigated  and  found  either  deficient  or  inadequate  to  warrant  inclusion. 
We  make  the  request  for  two  reasons.  In  your  original  letter  of  April  15,  you 
have  asked  that  we  not  limit  our  investigation  and  review  to  the  allegations 
submitted.  The  Committee  takes  this  charge  most  seriously  and  is  attempting  to 
do  so.  Second,  the  committee  wishes  to  know  what  areas  or  other  allegations 
already  investigated  have  proved  unfounded. 

In  response  to  Wharton's  request  for  information,  Mr.  Brown  trans- 
mitted by  letter  dated  July  IT,  1975,  twenty-four  unsupported  and  in 
some  instances  false  allegations  with  instructions  to : 

.  .  .  make  every  effort  to  determine  whether  each  allegation  is  substantially 
correct  ...  to  describe  the  investigation  of  each  allegation  and  its  result,  indicat- 
ing whether  as  a  result  of  the  investigation  each  allegation  appears  to  be  substan- 
tially correct.  If  the  University  does  not  believe  the  allegation  is  substantially 
correct,  it  should  support  its  position  with  any  evidence  upon  which  its  conclusion 
is  based.  Further  if  the  University  concludes  an  allegation  is  substantially  cor- 
rect, but  not  complete  or  accurate  in  all  respects,  it  should  submit  additional  in- 
formation which  will  clarify  or  adjust  the  allegation  as  written.64 

Michigan  State  was  requested  to  complete  this  aspect  of  the  investi- 
gation prior  to  August  22. 

By  letter  dated  September  5,  President  Wharton  protested  the  July 
17  letter  and  its  request  for  further  investigation.  He  pointed  out  that 
in  his  letter  of  May  20,  he  requested  "information  on  allegations  which 
the  XCAA  had  not  found  any  evidence  to  substantiate  a  charge  so  as 
to  avoid  duplicate  effort  and  to  move  expeditiously.  Thus,  receiving 
them  as  formal  allegations  which  we  should  investigate  is  puzzling."  65 

It  is  then  in  response  to  this  letter  that  Warren  Brown  wrote  on 
September  12,  at  the  direction  of  then  Chairman  Reynolds,  of  the 
Committee's  previously  undisclosed  decision  that : 

In  the  future,  it  would  be  a  good  idea  to  forward  to  member  institutions  under 
investigation  any  allegation,  even  though  not  supported  at  the  point  of  filing  by  in- 
formation previously  developed  by  the  NCAA  enforcement  staff,  which  does  not 
appear  to  be  beyond  the  realm  of  possibility. 

Further,  there  have  been  instances  in  the  past  when  allegations  were  filed  with 
an  institution  in  an  official  inquiry  where  the  allegation  appeared  to  be  within 
the  realm  of  possibility  but  teas  not  supported  by  actual  evidence  collected  by  the 
enforcement  staff.  [Emphasis  supplied]  68 

Meanwhile,  on  September  9,  the  XCAA  had  forwarded  six  addi- 
tional apparently  legitimate  allegations  to  Michigan  State  for  investi- 
gation. Thus,  two  dozen  spurious  allegations  had  been  interspersed 
among  presumably  legitimate  ones.  The  university,  of  course,  was  ob- 
ligated to  investigate  them  all. 

Some  of  the  more  damning  but  ultimately  unfounded  allegations 
involved  the  university's  assistant  football  coach,  Charles  Butler,  a 
Subcommittee  witness.  A  look  at  their  nature  and  quality  is  useful : 

1.  "C.  During  the  1973-74  academic  year  through  the  arrangements  of  assistant 
football  coach  Charles  Butler,  the  girlfriend  of  prospective  student-athlete  Her- 
man Jones  (Clementine  Hood)  was  transported  to  Michigan  State  University  for 
a  visit  during  or  soon  after  Jones'  official  paid  visit  at  the  expense  of  the  Uni- 
versity :"  w 


™Ibid.,  at  p.  169. 
B«  Ibid.,  at  p.  177  ff. 
68  Ibid.,  at  p.  183. 
«•  Ibid.,  at  Id. 
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A  search  of  the  XCAA  files  relating  to  the  Michigan  State  case 
failed  to  reveal  any  information  to  sustain  the  above  allegation,  in- 
cluding interviews  of  Clementine  Hood  and  Herman  Jones,  the  pri- 
mary source  of  the  allegations  against  Butler.  Rather,  a  report  of  an 
interview  of  Herman  Jones  conducted  by  NCAA  staff  members  on 
August  13, 1974,  a  year  before  the  allegation  was  forwarded  to  Michi- 
gan State,  contained  the  following  contradictory  comment : 

"Note.  Some  sources  had  thought  that  MSU  had  also  paid  for  Clementine 
Hood's  visit  to  Michigan  State  but  this  was  denied  by  Jones." 

Thus,  this  allegation  is  not  only  supported  by  the  facts,  but  directly 
contrary  to  them.  The  real  facts  tend  to  suggest  that  this  allegation 
was  fabricated  in  the  face  of  evidence  to  the  contrary. 

2.  "L.  During  the  1973-74  academic  year,  assistant  football  coach  Charles  But- 
ler promised  then  prospective  student-athlete  Mike  Dean  (Dayton,  Ohio)  a  cost- 
free  apartment  during  his  enrollment  at  Michigan  State  University  and  gave  Che 
young  man  cash  during  recruiting  trips  to  Dayton."  M 

The  Michigan  State  case  files  contain  no  information  whatever  re- 
lating to  the  above  allegation.  It  would  appear  that  it  too  was 
manufactured. 

3.  "P.  During  March  1974,  arrangements  were  made  by  assistant  coach  Charles 
Butler  for  an  individual  with  the  last  name  McDonald  (presumably  assistant 
football  coach  Andy  McDonald)  to  purchase  clothing  for  then  prospective  student- 
athlete  Herman  Jones  (Cutler  Ridge,  Florida)  after  the  young  man  signed  a  na- 
tional letter-of-intent  with  Michigan  State  University."  69 

TVhile  the  Michigan  State  case  files  contain  certain  information  re- 
lating to  this  allegation,  the  connotation  of  the  information  is  mate- 
rially different  from  what  appears  in  the  allegation.  Pertinent  portions 
of  the  interview  report  of  Herman  Jones,  are  as  follows : 70 

There  is  some  confusion  regarding  a  proposed  inducement  which  would  have 
provided  Jones  with  new  clothes  just  prior  to  the  mailing  of  the  national  letter- 
of-intent  ...  At  any  rate,  the  question  is  academic  because  neither  Webster  nor 
McDonald  appeared  when  the  national  letter  was  issued.  Jones  signed  with  Ohio 
State.  He  never  heard  from  anyone  from  the  MSU  coaching  staff  after  his  dis- 
cussion to  attend  Ohio  State.  [Emphasis  supplied] 

There  is  an  obvious  failure  of  logic  here,  for  any  allegation  baSed  bn 
actual  information  in  the  file  would  necessarily  have  reflected  a  condi- 
tion precedent.  According  to  information  in  the  file,  the  gift  of  clothes 
was  to  be  an  inducement  to  Jones  to  attend  Michigan  State.  Since  no 
attempt  was  made  to  give  him  clothes  prior  to  his  signing  with  Ohio 
State,  any  allegation  based  upon  inducement  becomes  moot  and  un- 
supportable.  But  by  merely  changing  the  condition  precedent  in  the 
files  to  the  condition  subsequent  in  allegation  "P",  the  allegation  was 
no  longer  moot.  Now,  there  was  a  continuing  question  about  whether 
McDonald  was  actually  going  to  present  Jones  with  an  illegal  gift  of 
clothes,  precluded  from  doing  so  only  when  Jones  signed  with  Ohio 
State.  Whether  this  curious  business  occurred  by  inadvertence  or  de- 
sign, the  Subcommittee  lias  no  way  of  knowing. 

Eventually,  when  the  university's  select  committee  learned  of  the 
Infractions  Committee's  complicity  with  the  enfprcemenl  staff  in 
forwarding  unsupported  allegations,  having  already  gone  through  an 

"Ibid.,  at  p.  184. 

» Michigan  State  case  file,  on  file  with  the  Subcommittee  on  Oversight  and  Investigations. 

7"  interview   Report,   files  of   the   Subcommittee  on   Oversight    and   Investigations.    The 

Reporl    was  not    introduced   into  the  hearing  record  because  it  was  thought  by  the  Sub- 
committee to  contain  certain  information   which  should  remain  confidential. 
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unrewarding  series  of  requests  for  information,  it  not  surprisingly  de- 
veloped the  kind  of  defensive  posture  Dean  Arthur  Reynolds  finds  BO 
distasteful.  Professor  J.  A.  Hoefer,  Chairman  of  Michigan  State's 
select  committee,  described  an  ever-hardening  attitude : 71 

Wo  felt  dismay  as  we  read  the  allegations.  I  think  there  was  a  very,  very 
strong  conviction  on  our  part  that  we  were  going  to  pay  the  price,  whatever  it 
might  he,  to  clean  up  these  allegations  because  at  that  point  in  time  wt>  ac- 
cepted in  good  faith  that  where  there  is  this  much  smoke  there  must  be  con- 
siderable fire  in  the  background. 

******* 

Then  the  cooperative  effort  which  we  thought  was  to  exist,  we  found.  t<>  our 
dismay,  that  every  overture  that  was  made  via  the  president  (Wharton;  to 
Warren  Brown  was  rebuffed  at  every  turn. 

******* 

As  the  whole  history  of  our  involvement  unfolded,  we  became  convinced  that 
there  was  in  the  background,  perhaps  innocently  but  maybe  it  is  the  torch  that 
the  investigators  carried  that,  "I  haven't  lost  a  case  yet  and  I  am  not  about  to 
lose  this  one."  There  was  the  guilt  until  you  prove  your  innocence  instead  of 
the  reverse,  as  most  of  us  like  to  believe. 

There  was  this  feeling  of  hostility.  We  were  labeled  as  being  uncooperative 
and  defiant,  and  it  was  indicated  we  wanted  to  scuttle  the  XPAA.  Believe  me, 
we  have  no  desire  to  do  that — and  you  have  heard  that  many  times.  There  is 
need  for  an  NCAA-type  of  organization  but  there  may  be  even  a  stronger  need 
for  them  to  clean  up  their  act  with  respect  to  investigating  procedures  and 
the  way  in  which  they  approach  the  problem. 

We  were  frustrated  in  the  process  and  in  the  futility  of  what  we  were  trying 
to  prove.  As  a  scientists,  I  know  how  difficult  it  is  to  prove  the  negative. 

In  testimony  before  the  Subcommittee  former  Chairman  Reynolds 
acknowledged  that  he,  on  behalf  of  the  Infractions  Committee,  had 
authorized  the  letter  sanctioning  the  practice  of  sending  unsupported 
allegations  to  a  university.  At  the  same  time,  however,  he  testified  that 
he  personally  would  have  disapproved  of  forwarding  allegations  that 
had  no  foundation  in  fact,  While  he  could  not  recall  precisely  what 
discussion  he  had  with  the  Infractions  Committee  on  this  question. 
he  lamely  offered  the  following  confusing  explanation : 72 

I  think  we  were  not  supporting  just  blue-sky-type  of  allegations  whatsoever. 
If  these  were  allegations  that  the  investigative  staff  felt  were  potential!)/  valid 
ones  and  that  there  might  be  an  outgrowth  from  discussion,  then  we  did  ask  the 
University  to  investigate.  [Emphasis  supplied] 

The  Subcommittee  takes  comfort  in  the  fact  that  apparently  manu- 
facturing allegations  "within  the  realm  of  possibility"  does  not  eniov 
the  support  of  the  XCAA's  president,  Neils  Thompson,  who  for  his 
part  was  evidently  unaware  of  the  practice.  Asked  by  Subcommittee 
counsel  if  he  would  be  surprised  or  disappointed  to  learn  that  certain 
allegations  in  an  official  inquiry  were  not  based  on  fact,  he  responded, 
"I  would  have  difficulty,  yes  sir.  I  would  want  to  review  it."  73 

The  Subcommittee  found  another  example  of  an  allegation  manu- 
factured out  of  aii  XCAA  investigator's  speculation.  In  the  celebrated 
University  of  Xevada.  Las  Vegas  case,  investigator  David  Berst  in  a 
tape  recorded  conversation  of  October  20.  1976,  with  one  Rodney 
Parker,  an  individual  associated  with  the  allegations  in  that  case,  is 
heard  to  say : 74 


*i  Hearings,  p.  222  (February  28.  1978). 

72  Hearings,  p.  1352  (September  28.  1978). 

73  Hearings,  p.  944  (September  27,  1978). 
T*  Ibid.,  at  p.  043. 
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I  think  there  are  allegations  in  there  [meaning  the  UNLV  O.I.]  about  them 
arranging  to  pay  the  expenses  for  you  and  Rudy  [Jackson,  a  student-athlete] 
to  go  down  to  that  game.  J  don't  really  know  that.  That  just  makes  sense  to  me 
that  they  would  have,  out  nobody's  told  me  that.  The  only  guy  that  could  know 
that  for  sure  is  you.  and  you  didn't  tell  me  that,  and  Rudy  sure  as  hell  didn't 
know.  All  he  knew  was  he  was  home  .  .  .   [Emphasis  supplied] 

The  Subcommittee  listened  to  a  variety  of  other  complaints  which, 
at  least  in  the  eyes  of  the  complaintants,  created  appearances  belying 
the  cooperative  principle.  There  is  no  statute  of  limitations,  for 
example — a  rule  whereby  ancient  infractions  are  deemed  to  be  so  stale 
that  they  can  no  longer  be  prosecuted.  Xor  is  there  any  limit  on  the 
time  the  enforcement  staff  can  take  to  build  its  case  during  the  pre- 
liminary inquiry  stage — and  sometimes  it  takes  }Tears — even  though 
an  accused  member  institution  is  required  to  file  its  response,  once  an 
Official  Inquiry  is  launched,  within  a  very  few  months,  albeit  true 
that  short  extensions  of  time  are  routinely  granted. 

There  were  complaints  about  leaks  to  the  press,  which  because  of  the 
NCAA's  gag  rule  prohibiting  comment  of  any  kind  during  a  pending 
investigation,  left  the  university  defenseless.  As  Dr.  Wharton  de- 
scribed it : 75 

One  immediate  procedural  problem  that  was  to  plague  us  throughout  was 
the  XCAA  injunction  against  public  announcement  of  the  allegations,  findings, 
and  so  forth,  until  such  time  as  final  conclusions  were  reached  by  the  NCAA 
Council.  Following  of  this  injunction  created  the  inevitable  charges  of  "cover- 
up"  by  the  media,  as  well  as  speculative  stories  that  missed  the  mark  far  more 
often  than  they  hit  it.  Our  ability  to  debunk  even  the  wildest  speculation  was 
circumscribed  by  our  inability  to  reveal  such  facts  as  we  had. 

Still  other  complaints  addressed  what  were  perceived  to  be  at  least 
indiscrete  displays  of  power,  if  not  actual  biases  on  the  part  of  in- 
dividual XCA  investigators.  Erwin  Ward,  the  attorney  who  rep- 
resented Mississippi  State  University,  testified  about  a  visit  to  his 
office  on  one  occasion  by  NCAA  investigator  Jim  Delaney,  during 
the  time  Delaney  was  investigating  the  University.  Ward  recalled 
Delaney's  visit  as  follows : 76 

Mr.  Delaney  then  briefly  discussed,  f.mong  other  things,  his  own  personal 
ambitions  and  goals  within  the  NCAA's  Enforcement  Division — a  fact  which  was 
rather  surprising  to  me  at  the  time.  He  made  a  statement  to  the  effect  that  he 
had — and  I  am  not  purporting  to  quote  Mr.  Delaney  exactly,  but  this  was  fairly 
close  to  the  statement,  as  I  recall  it — that  he  had  practically  the  sole  power  and 
authority  to  make  or  break  a  member  institution's  athletic  program.  Mr.  Delaney 
continued  in  the  general  conversation,  stating  in  effect  that  he  was  an  effective 
investigator;  that  there  had  been  other  field  investigators  in  the  NCAA  who 
performed  with  less  than  satisfactory  results,  but  that  he  felt  that  he  was 
establishing  a  good  record  in  making  charges  stick  against  institutions  he 
investigated. 

Iii  this  connection,  it  is  interesting  to  note  that  while  Delaney 
indeed  made  a  career-damaging  charge  stick  against  student  Larry 
Gillard  in  the  Mississippi  State  case,  he  did  it  with  something  less 
than  stellar  investigative  effort.  On  the  basis  of  Delaney's  investiga- 
tion, Gillard  was  charged  with  purchasing  two  pairs  of  trousers  and 
t  wo  shirts  at  a  discount  that  allegedly  was  not  available  to  the  student 
body  generally.  The  total  discount  amounted  to  approximately  $12. 
According  to  the  files,  the  sole  evidence  of  the  improper  discount  devel- 

-Hearings  p.  157  (February  28,  1978).  This  was  a  common  complaint.  Oklahoma  State 
University  representatives  testified  that  the  first  inkling  they  had  of  an  NCAA  investiga- 
tion came  from  the  press(  for  example.  Hearings,  p.  540  (April  17.  1978).  No  "gag"  rule 
is  stated  in  the  NCAA  Manual,  though  one  on  confidentiality  is,  which  may  or  may  not  be 
the  source  of  the  policv  perceived  by  Michigan  State. 

?«  Hearings,  p.  121  (February  28,  1978). 
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oped  by  Delaney  was  provided  by  one  Howard  Miskelly,  the  proprietor 
of  the  store,  Dr.  William  Giles,  President  of  Mississippi  State  Uni- 
versity, and  Gillard  himself.77  Delaney's  interview  report  of  Miskelly, 

the  only  one  of  the  three  who  could  have  furnished  information  about 
discount  policy,  contains  no  information  at  all  about  the  purchase  of 
clothing  by  Gillard.  Miskelly  testified  before  the  Subcommittee  that 
apparently  Delaney  was  not  interested  in  investigating  the  case 
further,  for  when  Miskelly  offered  to  provide  Delaney  with  a  number 
of  names  of  non-student-athletes  who  received  the  same  discount, 
Delaney  said  it  would  not  be  necessary.78  Of  course  Delaney  did  not 
know  that  Dean  Reynolds  would  one  day  testify  before  the  Subcom- 
mittee that  during  the  preliminary  inquiry  stage  of  an  investigation 
the  enforcement  staff  will  "develop  any  information  which  would  cor- 
roborate or  refute  the  alleged  violations."'  7<J 

Michigan  State's  assistant  football  coach  Charles  Butler  had  a 
similar  but  more  aggravating  experience.  Having  been  accused  by 
primarily  one  student  athlete  of  a  number  of  recruiting  violations,  he 
asked  the  NCAA  to  interview  others  he  had  recruited,  including  sev- 
eral who  wound  up  not  attending  Michigan  State.  They.  Butler  was 
confident,  would  vouch  for  the  propriety  of  his  recruiting  techniques. 
The  NCAA's  inexplicable  lack  of  interest  in  pursuing  those  pre- 
sumably exculpatory  sources  prompted  Coach  Butler  to  do  so  himself. 
He  obtained  affidavits  from  some  of  these  young  men  and  other  in- 
dividuals, and  for  his  trouble  was  later  rewarded  with  a  finding  by  the 
Infractions  Committee  that  he  had  violated  certain  NCAA  principles 
of  ethical  conduct.  In  other  words,  one  contacts  "witnesses''  in  the 
case  at  his  peril,  if  he  is  a  defendant.  Unlike  so  many  others,  in  this 
case  at  least,  Butler  did  know  who  the  source  of  the  allegations  against 
him  was. 

Other  complaints  of  indiscrete  displays  of  arrogance  or  outright 
bias  on  the  part  of  the  XCAA  staff  members  left  the  Subcommittee's 
record  in  a  vague  state  of  conflict.  The  charge  that  XCAA  enforce- 
ment official  William  Hunt  had  gratuitously  commented  to  North 
Carolina  State  basketball  coach  Norman  Sloan,  at  a  time  when  the 
University  of  Nevada,  Las  Vegas  investigation  was  pending,  that 
the  XCAA  was  going  "to  drive  coach  Jerry  Tarkanian  out  of  coach- 
ing", was  denied  by  Hunt,  even  if  somewhat  equivocally : so 

Mr.  Atkisson.  Do  you  recall  ever  discussing  that  case  IXXLV]  or  Mr.  Tar- 
kanian with  Norm  Sloan,  a  North  Carolina  basketball  coach  V 

Mr.  Hunt.  I  do  not  believe  I  have.  I  believe  that  subject  came  up.  They  checked 
with  Mr.  Sloan.  He  indicated  he  did  not  recall  a  conversation  like  that.  I  do  not 
recall. 

Mr.  Atkissox.  You  are  saying  that  you  do  not  recall  having  had  the  conversa- 
tion but  not — You  do  not  say  affirmatively  that  you  did  not  have  it,  but  you  just 
don't  recall,  is  that  correct? 

Mr.  Hunt.  That  is  correct. 


77  Warren  Brown,  Assistant  Executive  Director  for  Enforcement  at  the  time,  testified 
under  oath  in  the  lawsuit  Gillard  later  brought  against  the  NCAA  that  sources  of  informa- 
tion about  the  improper  discount  were  limited  to  these  three.  Ibid.,  at  p.  121.  Delanev  s 
interview  report  of  Miskelly  is  recorded  in  a  memorandum  dated  March  25,  1975.  Ibid., 
at  p.  150. 

w  Ibid.,  at  p.  149. 

"Hearings,  p.  1064  (September  28.  1978)  emphasis  supplied.  UXLY  attorney  Michael 
Leavitt  testified  that  it  was  only  on  cross-examination  of  the  XCAA  investigator  involved 
that  the  investigator  admitted  he  had  spoken  to  a  number  of  people  about  the  charge  in 
question,  who  remembered  no  such  incident.  Hearings,  p.  847  (June  9,  1978).  But  then 
Reynolds  said  only  that  the  staff  would  develop  exculpatorv  information,  not  that  thev 
would  reveal  it. 

80  Hearings,  p.  1391  f  (September  28,  1978). 
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Mr.  Atkisson.  If  you  did  have  it,  is  there  any  possibility  that  you  would  have 
referred  to  either  your  or  other  people's  desire  in  the  NCAA  to  drive  Tarkanian 
out  of  coaching? 

Mr.  Hunt.  I  really  do  not  believe  that  is  possible. 

Mr.  Atkisson.  You  qualified  it.  You  mean  it  is  unlikely  ? 

Mr.  Hunt.  No. 

Mr.  Atkisson.  Wholly  impossible? 

Mr.  Hunt.  The  answer  is  no. 

Later,  under  threat  of  subpoena,  Coach  Sloan  presented  his  ver- 
sion : 81 

Mr.  Atkisson.  It  was  in  your  office,  then,  in  this  personal  meeting  between  your- 
self and  Mr.  William  Hunt  that  you  discussed  Mr.  Jerry  Tarkanian,  is  that 
-correct? 

Mr.  Sloan.  Yes. 

Mr.  Atkisson.  Can  you  in  your  own  words  relate  to  us  the  sum  and  substance 
of  that  conversation? 

Mr.  Sloan.  I  can  give  you  the  substance  of  it.  I  was  rather  upset  about  our 
probation  and  was  stating  it  to  Bill  Hunt  and  explained  why,  that  it  branded 
me,  and  David  [Thompson],  and  the  University  in  a  manner  we  could  never  erase, 
and  I  didn't  think  it  was  justified.  That  was — I  was  kind  of  going  on  about.  He 
said  in  effect,  "Yes,  I  know  what  you  are  talking  about.  It  throws  you  in" — and 
he  named  some  schools  and  named  a  coach,  Jerry  Tarkanian.  When  he  mentioned 
Jerry  he  became  a  little  emotional,  I  thought,  and  said  in  effect,  he  said,  "We  are 
not  only  going  to  get  him,  we  are  going  to  run  him  out  of  coaching." 

In  a  related  charge,  that  NCAA  investigator  David  Berst  had  re- 
ferred to  Tarkanian  as  easily  recognized  "as  the  one  who  looks  like  a 
rug  merchant,"  the  Subcommittee  was  properly  hung  on  a  split  hair. 
Berst  admitted  saying  it,  but  not,  as  charged,  in  front  of  the  Infrac- 
tions Committee.  Rather,  it  had  been  uttered  in  a  curious  spirit  of  "af- 
fection'' in  front  of  other  members  of  the  enforcement  staff.82 

It  was  again  Berst  who,  Michigan  State  witnesses  testified,  had  made 
the  unnerving  comment  that  he  had  enough  on  the  university  to  make 
formal  charges  (or  other  words,  on  01),  and  once  he  got  into  a  case 
and  made  formal  charges,  he  never  lost  one.83 

Berst  flatly  denied  that  he'd  made  the  statement  when  he  appeared 
before  the  Subcommittee,84  which  again  created  an  inconclusive  record. 
But  one  thing  is  clear.  Had  he  made  the  statement,  it  would  have  been 
true  to  the  letter.  For  once  the  formal  charges  of  an  Official  Inquiry 
are  made,  some  finding  of  guilt  is  inevitable. 

After  Mr.  Berst  testified  that  the  staff  decides  wdien  a  preliminary 
inquiry  is  conducted,  and  that  of  those  approximately  half  lead  to  of- 
ficial inquiries,  the  following  colloquy  ensued  : 85 

Mr.  Atkisson.  Let's  take  the  remaining  50  percent  that  goes  to  the  Committee 
on  Infractions.  How  many  of  those  get  turned  down  by  the  Committee  on  Infrac- 
tions because  the  allegations  are  not  based  on  fact  or  for  any  reason?  How  many 
requests  for  O.I.  [official  inquiry]  are  turned  down? 

Mr.  Bebst.  I  can  recall  only  one.  Mr.  Hunt  may  have  a  different  recollection. 

Mr.  Hunt.  That  is  my  recollection. 

*  m  m  m  *  *  * 

Mr.  Atkisson.  What  you  are  saying  is  that  virtually  100  percent  of  the  re- 
quests to  the  Committee  on  Infractions  for  O.I.'s  are  granted.  Is  that  right? 
Mr.  Berst.  That  would  be  correct,  yes. 

*  *  m  m  *  *  * 


H1  Hearings,  p.  1440  (Oetobrr  4.  1078). 

"Hearings,  p.  1391  f  (September  28(  1078). 

n  Hearing,  pp.  241-2  (February  28,  1078). 

Hl  Hearinfs,  p.  1384  (September  28,  1978), 

MIMd.,  at  p.  1381  f.  The  testimony  of  Hunt  and  Berst  eovers  nearly  seven  years  of  en- 
Porcement  activity.  The  only  staff  request  Cor  an  O.I.  turned  down  during  that  period  in- 
volved a  roeent  recommendation  concerning  Mississippi  State  University.  An  earlier  case 
Involving  Mississippi  State  was  one  of  those  reviewed  by  the  Subcommittee. 
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Mr.  Atkisson-.  ...  I  want  to  know  of  any  instance  that  you  can  recall  when  a 
university  or  other  institution  wont  through  the  hearing  process,  [i.e.,  an  official 
inquiry]  with  allegations  standing  before  them  and  got  out  of  the  room  without 
finding  adverse  to  the  interest  of  that  university. 

Can  you  name  one?  Or  can  you  remember  one  without  remembering  the  name 
perhaps?  Has  it  ever  happened? 

Mr.  Hunt.  You  are  not  counting  an  institution  that  reports  information  on  itself 
•and  shows  up  to  the  committee  and  walks  out  with  no  finding,  other  than  what 
the  university  itself  reported.  That  would  not  fit  the  category? 

Mr.  Atkisson.  I  want  to  know  if  there  is  ever  a  time  when  any  institution  has 
ever  gotten  out  of  a  hearing  without  a  finding.  I  do  not  ask  you  about  the  source 
of  the  evidence. 

I  didn't  ask  about  self-confession.  I  want  to  know  a  simple  thing.  Can  you  re- 
member any  time  when  there  has  been  an  acquittal? 

Mr.  Berst.  I  do  not  recall  any  right  now. 

Mr.  Atkisson.  Let  me  suggest  to  you,  Mr.  Berst,  that  makes  you  a  very  good 
trial  lawyer.  It  would  suggest  to  me  that  in  terms  of  trials  you  are  batting  one 
thousand. 

Mr.  Hunt.  That  is  absolutely  misleading. 

Mr.  Atkisson.  Is  it?  I  am  looking  for  an  example. 

Mr.  Moss.  Can  you  give  us  the  story  about  the  misleading  nature.  Mr.  Hunt? 

Mr.  Hunt.  Sir,  the  reason  it  is  misleading,  in  my  opinion,  is  that  we  do  not  go 
for  batting  averages  for  one  thing. 

Mr.  Moss.  He  didn't  ask  whether  you  go  for  them  or  not.  He  asked  whether  it 
had  ever  happened. 

Do  you  know  whether  it  has  ever  happened? 

Mr.  Hunt.  To  my  knowledge  I  am  not  aware  of  a  situation  where  there  was  not 
a  single  violation — 

Mr.  Moss.  We  only  want  your  knowledge.  We  don't  wrant  you  to  go  beyond  the 
reach  of  your  own  knowledge. 

Mr.  Hunt.  Suppose  ten  were  alleged  and  one  was  found. 

Mr.  Moss.  Don't  suppose  anything. 

Mr.  Atkisson.  I  appreciate  that  there  are  allegations  that  are  not  found.  We 
have  heard  about  that.  You  will  have  ample  opportunity  to  explain  that. 

I  do  not  want  you  to  subjectively  second-guess  me  and  what  I  mean  by  a  "con- 
viction."' I  want  to  know  if  one  school  has  ever  walked  out  of  any  of  those  delight- 
ful hotels  around  the  country  unscathed. 

Can  you  give  me  one  example?  If  you  can,  I  will  accept  it;  and  then  we  will 
start  working  on  percentages. 

1<  it  not  well — nigh  100  percent 

Mr.  Moss.  Do  you  know  of  any? 

Mr.  Hunt.  I  do  not  know  of  an  instance  where  an  O.I.  has  been  issued  where 
there  was  not  a  single  finding  of  violation. 

Mr.  Moss.  That's  all  we  wanted  to  know. 

In  a  discussion  of  the  "appearances"  of  unfairness  in  the  system,  it 
is  hardly  an  answer  to  the  unseemliness  of  this  perfect  batting  average 
of  the  enforcement  staff  to  point  out,  correctly,  that  a  great  many 
allegations  charged  in  O.I.'S  are  not  found  to  bo  true  by  the  Committee 
on  Infractions.  The  Committee  is  not  a  "rubber  stamp,"  insisted  Pro- 
fessor Thompson,  as  he  cited  statistics  showing  that  an  impressive 
portion  of  allegations  made  are  ultimately  not  found  by  the  Infrac- 
tions Committee.86  But  at  the  same  time  the  Subcommittee  has  trouble 
putting  much  stock  in  a  statistic  based,  if  only  in  part,  on  doing  battle 
with  straw  men.  Unsupported  or  fabricated  allegations  have  no  place 
in  the  XCAA's  enforcement  process,  whether  it  purports  to  be  based 
on  a  cooperative  principle  or  on  a  strictly  adversarial  one. 

As  it  is,  the  appearances  are  perfectly  awful,  and  lend  themselves 
easily  to  the  kind  of  condemnation  delivered  to  the  Subcommittee  by 
Denver's  colorful  witness,  Burton  Brody : 87 


^Heariners,  p.  809  (September  27.  107S). 
«  Hearings,  p.  606  (April  18,  1978). 
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(It  is)  not  a  dispute  resolution  system.  By  the  time  the  Infractions  Commit- 
tee begins  an  official  inquiry,  there  is  no  dispute  in  the  sense  our  legal  system 
perceives  a  dispute.  The  defendant  is  guilty ;  the  Infractions  Inquisition  merely 
calls  upon  the  defendant  to  supply  additional  evidence  of  that  guilt. 

Right  or  wrong,  the  Subcommittee  feels  that  the  NCAA  owes  it  to 
itself  to  correct  the  impression. 

Of  all  the  NCAA  investigative  practices  which  are  at  least  poten- 
tially hazardous  to  a  general  appearance  of  fairness  and  "coopera- 
tion", one  stands  out  above  all  others  as  a  source  of  mischief.  It  is  the 
practice  of  conducting  and  later  making  evidentiary  use  of  ex  parte 
interviews  with  sources  of  allegations  against  individuals  and  member 
institutions. 

In  the  majority  of  infractions  cases  studied  by  the  Subcommittee 
there  was  at  least  one  substantial  and  damning  item  of  evidence  con- 
sisting solely  of  an  enforcement  staff  member's  recollections  of  a  pri- 
vate conversation  had  many  months  before,  drawing  on  a  memorandum 
no  one  but  the  staff  member  himself  ever  sees.  More  often  than  not  the 
identity  of  such  sources  is  revealed  to  the  accused  member  institution 
for  the  first  time  at  the  infractions  hearing,  when  it  is  simply  too  late 
to  effectively  prepare  a  defense,  or  to  enable  the  institution  to  properly 
question  the  circumstances  and  context  of  the  interview,  or  the  interro- 
gative techniques  of  the  interviewer.  And  all  too  frequently  the  bit- 
terest controversies  in  infractions  cases  have  involved  disagreement 
over  just  what  might  have  been  said  in  these  interviews. 

That  they  take  place  is  uncontroverted,  notwithstanding  the  NCAA's 
enforcement  policy  that  institutional  representatives  must  be  contacted 
during  the  preliminary  inquiry  stage  to  arrange  interviews  on  cam- 
pus. Investigators  Hunt  and  Berst  both  acknowledged  as  much.88  For 
it  is  a  simple  matter  to  arrange  an  interview  off  campus,  during  a 
student-athlete's  summer  vacation,  for  example,  when  contact  with 
his  college  is  no  longer  required.89  In  a  common  instance  the  young 
athlete  being  interviewed  does  not  even  attend  the  institution  under 
suspicion,  having  only  been  recruited  there,  later  to  go  someplace  else.90 
Indeed  the  young  man  may  no  longer  be  a  student  at  all.  In  such  cases. 
the  staff  investigator  doesn't  have  to  contact  anybody  but  the  person 
he  wants  to  interview. 

That  initial  contract  with  the  student  is  itself  supposedly  governed 
by  some  very  recently  adopted  but  still  commendable  rules,  requiring 
the  XCAA  enforcement  staff  member  to  give  the  interviewee  what 
amounts  to  a  warning  against  self-incrimination  and  the  right  to 
counsel,  but  only  if  and  when  the  investigator  determines  the  inter- 
view "may  develop  information  detrimental  to  the  interests  of  the  in- 
dividual being  questioned.'' 91  In  other  words  the  discretion  is  entirely 
in  the  hands  of  the  interrogator,  even  today,  and  the  warnings  have 
not  always  been  required. 

Worse,  there  is  at  least  the  appearance  of  a  potential  for  over- 
reaching conduct  on  the  part  of  the  investigator,  even  when  the  investi- 
gator himself  operates  with  the  best  of  motives.  As  Subcommittee 


**  Hearings,  p.  1387  (September  28,  1078). 

"This  is  not  necessarily  by  design,  but  the  appearances  are  Buch  that  it  could  be,  and  for 

that  reason  alone  the  practice  should  he  avoided. 

w  gee  for  example  Charles  Butler's  testimony  concerning  bis  attempts  to  contact  Just 
such  n  student,  in  Hearings,  beginning  nt  p.  10.")  (February  28,  1078).  Interviews  may  also 
have  taken  place  before  the  Preliminary  Inquiry. 

»'  Section    12-(a)5&6.    "Official    Procedures   Governing   NCAA    Enforcement    Programs 
adopted  In  Convention,  January  107S. 
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witness  J.  Brent  Clark  observed,  "Typically,  of  course,  these  student- 
athletes  are  very  young,  naive,  impressionable,  and  easily  intimidated 

in  such  a  setting.  *  *  *  Thai  such  young  men  have  intense,  almost  des- 
perate, aspirations  to  go  to  the  pros  is,  of  course,  a  foregone  conclusion. 
The  point  is,  in  such  a  setting  a  confused  student-athlete  is  apt  to  pro- 
vide unreliable  information  to  a  stranger  he  perceives  <o  be  wielding 
tremendous  power  over  his  life  and  whom,  therefore,  he  wants  very 
much  to  please/' 92 

AVe  could  add  that  young  men  in  this  state  of  mind  might  well  be 
more  intent  on  being  perceived  as  telling  the  truth  than  on  actually 
telling  it.  That  much  is  significant  only  if  an  investigator  resorts  to 
the  tactic  of  telling  the  interviewee  that  third  parties  who  are  not 
present  have  already  presented  the  facts,  and  then  reminding  the 
young  man  of  his  jeopardy  if  he,  too,  does  not  present  the  facts.  That 
tactic,  we  hasten  to  add,  was  disavowed  by  the  two  investigators  who 
appeared  before  the  subcommittee  even  as  it  was  described  by  one  of 
the  former  student  athletes  who  testified. 

Phillip  Saunders,  former  basketball  player  at  Minnesota,  displayed 
a  singular  lack  of  guile  as  he  gave  the  subcommittee  the  flavor  of  the 
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Mr.  Saunders.  Yes.  I  had  an  experience  with  Mr.  Kill  Hunt,  investigator  for 
XCAA.  When  I  was  being  investigated  during  the  investigation  many  times  he 
told  me  that  he  did  not  know  allegations  that  I  had  if  I  told  him  those  were 
allegations,  everything  wronld  be  OK.  In  a  sense,  he  said  if  yon  tell  the  truth, 
nothing  will  happen  to  you  and  you  won't  lose  your  eligibility,  but  if  we  find 
out  you  are  lying  then  something  could  happen  to  your  eligibility.  As  it  turned 
out.  the  three  allegations  that  they  did  get  were  the  three  that  I  told  them. 

Mr.  Raabe.  Did  Mr.  Hunt  on  this  oceasion,  when  he  began  the  interview,  tell 
you  that  he  had  already  contacted  other  persons  and  he  already  knew  the  story  ? 

Mr.  Saunders.  Yes.  One  of  his  tactics  was  that  he  said  in  his  own  words :  "We 
know  everything  that  you  have  done,  so  tell  us  everything  again." 

Mr.  Raabe.  Did  he  also  tell  you  at  one  point  that  we — meaning  the  NCAA- 
were  only  looking  at  the  institution  and  were  not  concerned  about  individuals? 

Mr.  Saunders.  Yes.  He  said  they  were  just  looking  at  the  whole  program,  the 
basketball  program,  and  not  the  individuals  themselves. 

Mr.  Raabe.  Would  you  disagree  with  that  comment  today?  I  guess  you  would. 

Mr.  Saunders.  Xowt  I  would,  yes. 

Mr.  Raabe.  Would  you  describe  the  interview  with  Mr.  Hunt?  Did  he  remain 
seated  at  a  table  across  from  you  or  how  did  the  interview  go? 

Mr.  Saunders.  It  started  out,  he  proceeded  across  from  the  table.  During  the 
investigation  he  would  get  up  a  lot  and  stand  right  over  me  and  look  down  at 
me.  and  that  makes  you  a  little  bit  intimidated.  When  I  got  out  of  the  room — I 
got  out  of  there  and  didn't  know  what  to  expect.  I  didn't  know  how  serious  it 
was.  When  I  got  out,  I  called  my  parents.  The  only  thing  I  wished  was  that  I 
would  have  had  legal  counsel  with  me  because  you  are  in  a  bind  when  you  are 
in  there. 


»- Hearings,  p.  6  (February  27,  107S).  Clark  went  a  bit  further  to  characterize  inves- 
tigators' techniques  as  routinely  involving  "bribery"  and  "flesh  peddling".  Clark,  of  course. 
was  in  no  position  to  know  directly  of  anyone's  techniques  but  his  own.  which,  because  of 
the  perceived  seriousness  of  such  charges,  prompted  the  appointment  of  a  special  Subcom- 
mittee staff  taskforce  to  look  into  that  aspect  of  Clark's  testimony.  The  staff  report  on  the 
matter,  which  appears  in  Hearings,  p.  70.  concluded  that  Clark.' despite  his  protestations 
that  he  did  not  mean  words  like  "bribery"  in  any  legalistic  sense — ie..  that  investigators 
routinely  bought  hamburgers  and  the  like  for  young  student  athletes  to  get  on  their  good 
side — had  grossly  miseharaeterized  the  situation  as  he  himself  knew  it  to  be. 

"Bribery"  aside,  Missouri  Valley  Conference  Commissioner  Mickey  Holmes,  when  asked 
about  the  practice  of  investigators'  "getting  into  the  confidence  of  young  student  athletes 
.  .  .  by  spending  a  lot  of  time  in  their  homes,  shooting  pool  with  them,  baby-sitting  with 
them,  taking  them  to  eat.  providing  them  with  transportation  .  .  .  (i)n  short  .  .  .  every- 
thing that  is  in  violation  of  the  XCAA  rules.  NCAA  investigators  do  .  .  .  to  cet  the  info'r- 
mation  they  want."  Holmes  responded  :  "It  would  certainly  lie  consistent  with  the  knowl- 
edge of  how  I  operate.  I  have  a  suspicion  that  they  do  the  same  thing.  I  spend  a  lot  of  time 
with  these  young  men.  I  try  to  train  their  confidence.  I  have  bought  them  a  hamburger  or 
two  and  a  milk  shake  or  two."  Hearings,  p.  52S   (March  14.  1078) 

9:i  Hearings,  p.  436  (March  13,  1078). 
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Whether  or  not  the  interrogative  techniques  actually  used  by  the 
NCAA  staff  are  in  any  way  oppressive  in  fact,  the  appearance  of  the 
potential  remains.  For  there  is  no  ready  way  to  find  out.  Under  current 
procedures  tape  recording  these  interviews,  or  any  other  kind  of 
verbatim  transcript  of  them,  is  strictly  forbidden,  whether  or  not  an 
institutional  representative  or  counsel  is  present.  One  has  to  wonder 
why.  As  Mickey  Holmes.  Commissioner  of  the  Missouri  Valley  Athletic 
Conference,  put  it  when  asked  about  the  NCAA's  rule  against  record- 
ing such  interviews.  "I  simply  do  not  understand  that."  94  The  sub- 
committee doesn't  either. 

vYhat  seems  to  work  well  for  the  Missouri  Valley  Conference  ought, 
the  subcommittee  believes,  to  work  well  for  the  NCAA.  In  his  con- 
ference, as  Holmes  testified,  any  interview  whatever — "night,  day. 
vacation  period — we  have  to  notify  the  institution"  and  the  student  i> 
notified  that  he  may  be  represented  regardless  of  whether  he  is  a 
suspect  in  the  inquiry.95 

Indeed  the  idea  of  the  NCAA  investigative  staff  and  affected  in- 
stitutions conducting  interviews  together  would  all  by  itself  go  a  long 
way  toward  restoring  belief  in  an  otherwise  illusory  cooperative  prin- 
ciple. And  most  subcommittee  witnesses  believe  the  cooperative  prin- 
ciple is  worth  preserving.  As  another  conference  Commissioner.  Chuck 
Neinas,  put  it,  "(M)ost  emphatically  I  would  suggest  a  more  coopera- 
tive investigative  process  between  the  NCAA's  enforcement  staff  an*! 
the  accused  institution  *  *  *  A  cooperative  investigative  opportunity 
might  expedite  the  processing  of  the  case  and  would  enable  both  parties 
to  interrogate  witnesses  at  the  same  time  and,  importantly,  eliminate 
a  difference  of  opinion  as  to  the  interpretation  of  a  witness'  state- 
ment." 96 

Just  so. 

There  was  little  subtlety  in  NCAA  Executive  Director  Walter 
Byers'  reaction  to  Mr.  Neinas'  suggestion:  "I  think  Chuck  is  just  flat- 
footed  wrong  on  that  concept:"  97  In  what  the  subcommittee  sees  as  an 
astonishing  self-indictment  of  the  NCAA  enforcement  program's 
effectiveness  in  the  face  of  any  hint  of  true  cooperation,  Byers  went 
on  to  vehemently  embrace  a  completely  adversarial  investigative 
process,  based  on  the  cynical  presumption  that  the  other  side  is  bound 
to  be  dedicated  to  obfu seating  the  facts : 98 

It  is  impossible  .  .  .  [for]  an  [NCAA]  investigator  .  .  .  [to]  pick  up  an  investi- 
gator from  the  conference  or  the  institution  and  assume  you  are  going  to  have  a 
complete  interview  to  get  the  most  information  out  of  the  interviewee. 

Quite  often,  if  the  gentleman  who  has  been  going  [as  a]  team  with  you  from 
the  conference  or  the  involved  institution,  will  be  there  telling  the  interviewee : 
You  don't  have  to  answer  that  question. 

In  a  sense,  he  will  block  the  free  flow  of  information  that  is  essential. 


Now  if  you  bring  in  an  opposing  investigator  who  doesn't  want — he  wants  to 
Obfuscate  the  inquiry — it  completely  will  destroy  the  effectiveness  of  the  NCAA 
enforcement  program.  (Emphasis  supplied.) 


91  Hearings,  p.  522  (March  14,  1978). 

■>  TMd.,  al  p.  521. 

"Hearings,  p.  702  ( June  0,  1078). 

'  Hearings,  p.  1039f.  (September  27,  1978). 
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The  subcommittee  lias  a  reasonably  good  idea  of  what  Mr.  Byers 
means  by  a  "complete  interview."  Iniike  all  organized  sports,  it  must 
surely  be  one  in  which  no  holds  are  barred. 

The  subcommittee  would  like  to  believe  in  the  cooperative  principle 
and  recommend  that  it  be  enhanced,  but  it  is  constrained  to  express  a 
fear  that  as  long  as  the  attitude  Byers  expressed  prevails,  only  a  truly 
adversarial  process  with  the  whole  range  of  procedural  protections  for 
the  accused  that  implies,  will  do. 

Our  fears  aside,  we  choose  to  hope  that  Commissioner  Charles 
Neinas  is  correct  in  his  conviction  that  a  cooperative  investigative  effort 
is  both  possible  and  preferable.  More  precisely  we  recommend  a  com- 
promise between  the  two  styles  of  investigation. 

FINDINGS    AND   RECOMMENDATIONS 

Findings 

The  Subcommittee  finds  that  the  cooperative  principle  as  articulated 
in  NCAA  rhetoric  simply  does  not  exist  in  any  practical  sense,  and  that 
the  current  NCAA  enforcement  process,  in  its  investigative  phase,  is 
truly  adversarial,  and  as  such,  is  one-sided  in  the  extreme. 

The  Subcommittee  finds  that  because  of  a  forced  inability  to  dis- 
cover the  nature  and  extent  of  the  evidence  gathered  against  them, 
NCAA  member  institutions  under  investigation  have  been  put  to 
unnecessary  expense  and  trouble,  and  have  been  subjected  to  jeopardy 
and  resulting  penalties  which  would  not  otherwise  obtain. 

The  Subcommittee  finds  that  NCAA  member  institutions  under  in- 
vestigation have  been  given  inadequate  notice  of  the  procedures  allowed 
or  encouraged  by  the  NCAA  under  which  the  institution  is  required 
to  respond  to  allegations  and  prepare  its  defense. 

The  Subcommittee  finds  that  there  is  a  pervasive  appearance 
throughout  the  investigative  process  that  member  institutions  subject 
to  letters  of  Official  Inquiry  are  presumed  guilty  until  proved  innocent, 
which  the  Subcommittee  finds  fatally  offensive  to  its  sense  of  fair  play. 
Such  presumption  extends  to  student  athletes  and  other  individuals 
subject  to  allegations. 

The  Subcommittee  finds  that  review  of  staff  requests  for  letters  of 
Official  Inquiry  by' the  Committee  on  Infractions  has  been  perfunctory 
and  inadequate,  and  that  in  such  OTs  there  has  consequently  been  an 
intolerable  incidence  of  spurious  and  petty  allegations. 

Recommendations 

The  Subcommittee  recommends  that  the  cooperative  principle  be 
embraced  in  earnest  for  the  first  time  by  NCAA  enforcement  personnel 
and  member  institutions  alike,  and  that  to  that  end.  the  following  new 
procedures  be  adopted  by  the  NCAA  : 

(1)  Joint  and  Parallel  Investigations. — By  this  is  meant  that  there 
be  a  free  and  open  exchange  of  information  among  all  the  primary 
parties  involved  in  an  infractions  investigation.  More  specifically,  any- 
thing which  may  be  used  as  "evidence"  in  an  infractions  hearing, 
should  be  "discoverable"  by  any  real  party  in  interest. 

Those  legalisms,  however,  need  not  frighten  anyone  away.  The  sub- 
committee has  no  desire  to  saddle  the  NCAA's  enforcement  program 
with  a  system  of  expensive  formal  depositions.  We  don't  even  suggest 
that  all  interviews  with  potential  sources  of  allegations  be  conducted 
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jointly.  TVe  do  suggest,  however,  and  emphatically,  that  private,  ex 
parte  intervieAvs  conducted  by  AXY  party  not  be  admissible  in  any 
way  as  evidence  before  the  Infractions  Committee,  except  in  the  un- 
likely event  that  ALL  parties  stipulate  that  it  may  be  so  used. 

Thus,  NCAA  investigators  would  be  free  to  develop  preliminary 
information  in  as  many  ex  parte  interviews  as  they  like,  and  freely 
u>e  that  information  to  formulate  the  allegations  included  in  any  pro- 
posed Official  Inquiry.  But  they  would  not  be  free  to  use  it  as  evidence 
in  the  case  until  it  had  been  purged  of  its  ex  parte  taint  in  a  subsequent 
interview  conducted  jointly  by  all  the  affected  parties,  and  of  which 
there  would  be  a  mutually  agreed-upon  record.  The  subcommittee  rec- 
ognizes that  a  A^erbatim  record  of  such  interviews  may  not  always  be 
desirable,  chiefly  because  of  the  expense  involved,  but  feels  strongly 
that  should  any  party  be  willing  to  incur  such  expense,  that  option  be 
available.  Short  of  that,  the  subcommittee  feels  summary  statements 
of  interviews  should  prove  adequate,  provided  they  are  certified  by 
the  signatures  of  all  the  parties,  including  the  person  interviewed. 

This  is  not  to  say  there  won't  be  disputes  in  the  evidence.  It  does 
mean  that  to  the  greatest  extent  possible  disputes  would  be  confined 
to  those  between  conflicting  witnesses  and  to  questions  of  interpreta- 
tion of  an  otherwise  agreed  to  factual  record.  Far  from  encumbering 
the  process,  the  Subcommittee  feels  such  a  procedure  would  greatly 
facilitate  it,  by  eliminating  what  is  now  the  greatest  single  source 
of  mischief  in  the  system. 

(2)  Supervision  of  Enforcement  Staff  and  Authorization  of  Official 
Inquiries. — Because  enforcement  staff  requests  for  authorization  of 
OI's  would  necessarily  include  unperfected  information  gathered  in 
ex  parte  interviews,  the  subcommittee  feels  the  Committee  on  Infrac- 
tions would  be  caught  in  an  inherent  conflict  of  interest  if  it  continued 
to  perform  this  function.  Accordingly  it  is  recommended  that  a  new 
collegial  body  be  created  by  the  NCAA  to  supervise  the  enforcement 
staff,  set  and  administer  policv  guidelines  for  the  staff,  and  be  respon- 
sible for  authorization  of  OI's.  All  adjudicatory  functions  would  re- 
main with  the  Committee  on  Infractions,  which  would  otherwise  have 
no  contact  with  the  NCAA's  investigators.  The  new  body  should 
bo  able  in  its  discretion  and  subject  to  its  constant  oversight,  to  dele- 
gate line  supervision  of  the  enforcement  staff  to  the  NCAA's  Execu- 
tive Driector. 

It  need  hardly  be  said  that  the  subcommittee  feels  strongly  that 
sources  of  allegations  in  all  their  particulars  be  included  in  the  01. 

( :', )  Statute  of  Limitations. — To  avoid  the  undue  burden  on  member 
institutions  of  having  to  investigate  stale  cases  involving  long  re- 
moved witnesses,  the  subcommittee  recommends  that  no  transaction 
bo  the  subject  of  an  allegation  in  an  OT,  which  has  not  occurred  within 
the  normal  period  of  eligibility  of  a  student  athlete. 

(4)  Other  Procedural  Time  Limitations, — The  subcommittee  rec- 
ommends that  the  time  between  a  letter  of  Preliminary  Inquiry  and 
that  of  an  Official  Inquiry  be  made  as  brief  as  possible,  but  in  any 
event,  certain.  This  is  not  only  to  avoid  the  psychological  disadvan- 
tage visited  on  institutions  who  in  effect  have  had  to  wait  seem- 
ingly interminable  periods  of  time  for  "the  other  shoo  to  drop,''  but  to 
lessen  the  likelihood  of  damage  to  an  institution's  reputation,  not  to 
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mention  its  recruiting  program,  due  to  press  leaks  and  resulting  public 
speculation  over  the  institution's  status  in  the  eyes  of  the  NCAA. 

The  subcommittee  also  recommends  that  the  time  for  response  of 
an  institution  subject  to  an  01  be  liberalized. 

(5)  Liberalization  of  the  Gag  Rule.— The  subcommittee  finds  that 
the  frequency  of  press  leaks  concerning  pending  investigations  has 
been  serious  enough  to  warrant  allowing  institutions,  at  their  option, 
to  confirm  that  an  investigation  is  underway,  the  nature  of  it,  and 
what  the  institution  is  doing  about  it.  The  subcommittee  has  sufficient 
faith  in  the  objectivity  of  the  members  of  the  Committee  on  Infrac- 
tions, the  ultimate  triers  of  fact,  not  to  fear  that  they  might  be  unduly 
influenced  by  any  publicity  that  may  develop. 

(6)  Participation  by  Other  Affected  Parties. — The  opportunity  for 
representation  by  counsel  at,  and  participation  in,  investigatory  pro- 
ceedings should  be  extended  to  parties  accused  in  any  allegation  in  an 
01  of  being  "a  representative  of  the  institution's  athletic  interests." 
as  well  as  former  student  athletes.  The  subcommittee  feels  such  indi- 
viduals have  too  much  to  lose  in  the  process  not  to  be  afforded  access 
to  it. 

(7)  Self-incrimination  and  Right  to  Counsel  Warnings. — While 
ideally  there  would  be  an  absolute  requirement  that  these  traditional 
warnings  be  given  to  any  individual  interviewed  by  the  NCAA  en- 
forcement staff,  leaving  little  or  no  discretion  to  the  staff  investigator, 
the  subcommittee  feels  that  if  the  evidentiary  "exclusionary''  rule 
embodied  in  our  first  recommendation  is  adopted,  such  a  requirement 
will  be  largely  unnecessary. 

C.  THE  SYSTEM  AS  IT  WORKS  :  THE  HEARING  STAGE 

A  stud?/  in  perceptions  of  a  "home  court  advantage" 

To  repeat,  the  subcommittee  is  assessing  in  the  NCAA's  enforcement 
program  a  popular  brand  of  fundamental  fairness,  not  a  legalistic  one. 
For  the  hearing,  or  adjudication  stage,  we  define  fairness  in  terms  of 
affording  people  who  have  something  to  lose  in  the  process  a  few  rea- 
sonably certain  procedural  expectations. 

For  one  thing,  and  very  simply,  the  hearing  should  be  open  to  any- 
one who  stands  in  any  sort  of  even  remote  jeopardy  in  the  proceeding. 
Whether  his  interest  be  as  important  as  his  entire  career  in  college  ath- 
letics, as  it  has  been  to  many  a  college  coach  and  student  athlete,  or  as 
seemingly  minuscule  (in  the  minds  of  some,  apparently)  as  his  emo- 
tional attachment  to  his  favorite  university's  welfare,  as  it  has  to  a 
good  many  so-called  representatives  of  institutions'  athletic  programs, 
lie  should  be  there  if  he  wants  to  be. 

For  another  thin<r,  such  people  should  be  able  to  look  forward  to 
presenting  certain  definable  types  of  evidence,  which  they  have  had  a 
reasonable  opportunity  to  collect,  and  know  to  a  reasonable  moral  cer- 
tainty that  it  will  be  judged  on  the  basis  of  some  sort  of  discernable, 
which  is  to  say  predictable  standard. 

Finally,  such  people  should  be  able  to  rest  secure  in  the  belief,  based 
on  reasonable  appearances,  that  the  decision  makers  will  be  neutral. 
And  we  reiterate  John  Fuzak's  sentiment  that  appearances  are  im- 
portant. 

36-902—78 3 
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With  reference  to  this  litany,  and  based  on  those  appearances  read- 
ily available  to  the  Subcommittee,  we  found  little  in  the  Infractions 
Committee  hearing  process  to  recommend  it.  But  for  the  universally 
acknowledged  idealism,  integrity,  steadfastness  and  wisdom  of  the 
individual  men  who  have  over  the  years  made  up  the  Infractions 
Committee,  and  of  that  there  is  no  doubt,  the  subcommittee  found  that 
its  procedures  are  nothing  so  much  as  a  chin-leading  invitation  to 
criticism  and  resentment  on  the  part  of  those  who  have  had  to  go 
through  them. 

Much  of  what  the  subcommittee  believes  to  be  wrong  with  the  hear- 
ing process,  of  course,  is  implicit  in  the  problems  raised  in  the  previous 
section  on  the  investigative  process.  The  credibility  of  evidence,  after 
all,  depends  mainly  on  how  it  is  gathered.  And  as  we  have  already 
seen,  under  current  procedures,  the  recorded  or  unrecorded  recollec- 
tions of  XCAA  enforcement  staff  members'  ex  parte  private  interviews 
with  extremely  impressionable  young  student  athletes,  or  their  not 
altogether  disinterested  siblings  or  parents,  are  freely  admitted  into 
evidence  by  the  Committee  on  Infractions. 

Bad  enough  that  there  is  no  way  to  test  the  credibility  of  such  absent 
sources  under  current  procedures,  there  is  not  even  an  assured  way 
of  testing  the  credibility  of  the  NCAA  staff  investigator  who  reports 
it.  Cross  examination  of  the  staff  investigator-prosecutor-witness  is  not 
a  matter  of  right. 

Worse,  the  people  responsible  for  the  defense  of  the  institution  or 
individual  involved,  don't  know  that  until  they  get  there.  For  there  is 
little  more  in  the  published  procedures  or  hearing  guidelines  available 
to  the  hapless  defendants  in  the  system  other  than  the  perfectly  obvious 
announcement  that  the  staff  will  first  present  its  case,  and  then  the  de- 
fendants will  present  theirs.  Nowhere  to  be  seen  is  any  sort  of  predict- 
able evidentiary  standard  or  definable  burden  of  proof." 

But  the  subcommittee  was  told  one  does  exist.  Eminent  legal  scholar 
and  newly  impaneled  Chairman  of  the  Committee  on  Infractions. 
Charles  Alan  Wright,100  maintained  that  he  at  least  employs  a  mini- 
mum standard  such  that : 101 

...  in  these  few  instances  in  which  we  have  nothing  more  and  are  required  to 
believe  the  accused  or  his  accuser,  my  practic —  and  T  think  that  of  my  col- 
leagues— is  to  consider  that  the  staff  has  not  established  its  case  and  to  refuse  to 
find  a  violation  on  that  charge. 

In  other  words,  when  one  person's  word  is  pitted  against  another's, 
and  neither  is  present  so  that  his  demeanor  can  be  observed  by  the 
finder  of  fact,  the  issue  will  be  resolved,  absent  other  evidence,  in  favor 
of  the  accused.  That  is  what  the  notion  of  "burden  of  proof"  is  all 
about.  The  burden,  according  to  Professor  Wright,  is  on  the  NCAA  en- 
forcement staff. 


60  "An  institution  shall  be  advised  in  writing  prior  to  its  appearance  before  the  committee 
of  the  general  procedures  to  be  followed  during  the  hearing.  Such  notification  shall  contain 
a  specific  reference  to  Section  4  and  shall  indicate  that,  as  a  general  rule,  the  discussion 
during  the  hearing  will  follow  the  numbering  of  the  allegations  of  the  official  inquiry."  En- 
forcement Procedures,  Section  12-(c)-(2).  NCAA  Manual,  p.  143  f.  The  manual  also 
allows  one  evidentiary  limitation  :  the  enforcement  staff  Is  not  allowed  to  present  informa- 
tion which  cannot  be  attributed  to  people  who  are  willing  to  be  identified.  Ibid.,  Section 
12-(e)-(ll),  p.  145.  But  as  shall  shortly  appear  Institutional  representatives  are  not  ad- 
vised of  any  procedural  guidelines  beyond  this. 

100  The  Subcommittee  is  bound  to  express  its  appreciation  for  Professor  Wright's  accom- 
plishments as  a  leeal  scholar,  and  its  pride  in  having  so  eminent  a  man  in  its  hearing  room. 

10*  Hearings,  p.  1294  (September  28,  1978). 
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"Former  Infractions  Committee  Chairman  Arthur  Reynolds  said  as 
much  in  so  many  words  when  lie  appeared  before  the  subcommittee  : 10- 

...  it  is  well  understood  by  the  enforcement  staff  that  where  a  violation  is  not 
admitted  by  the  institution,  the  staff  must  carry  the  burden  <>f  proof  and  they 
must  satisfy  the  Committee  (on  Infractions)  that  the  available  evidence  supports 
the  finding  of  violation. 

Curious,  then,  that  when  UNLV's  basketball  coach  Jeny  Tarkanian 
was  accused  of  suborning  a  bogus  high  grade  for  a  student  athlete  in  a 
course  it  was  understood  he  would  never  have  to  attend,  on  the  strength 
of  a  statement  to  the  infractions  committee  by  "investigator  Hale 
McMenamin  of  his  recollection  of  conversations  he  had"  with  the  in- 
structor involved,  and  nothing  more,  Tarkanian  and  the  instructor 
were  convicted. 

Tarkanian  and  the  university,  for  their  part,  presented  nothing 
less  than  (1)  the  sworn  affidavit  of  the  instructor  involved,  denying 
the  existence  of  any  such  arrangement,  (2)  the  sworn  affidavit  of  the 
student  athlete  involved,  denying  the  arrangement  and  averring  that 
he  attended  classes,  (3)  a  letter  from  a  classmate  of  the  student  athlete 
who  recalled  his  attendance  noting  that  he  would,  in  any  case,  have 
been  hard  to  miss  because  of  his  extraordinary  height  (  he  was  a  basket- 
ball player,  after  all).  (4)  a  signed  statement  of  another  classmate 
who  remembered  the  student  athlete's  frequent  participation  in  the 
class,  and  finally  (5)  the  statement  of  the  university's  attorney.  Michael 
Leavitt,  of  HIS  recollection  of  a  conversation  with  the  instructor,  who 
reported  that  when  the  NCAA  investigator  McMenamin  had  asked  if 
the  student  athlete  had  received  an  unearned  grade,  the  instructor 
replied  that  the  student  "did  well  in  the  class  even  though  he  didn't 
feel  [he]  attended  class  as  often  as  he  could  or  should  have  .  .  .*'  (a 
not  unfamiliar  lament  of  college  professors)  and  that  "although  most 
of  the  class  members  received  A's  with  no  D's  or  F's  and  only  one  or 
two  C's  given,  [the  student  athlete]  received  a  "B,"  a  grade  actually 
below  the  average  of  the  class."  l03 

In  fairness,  Professor  Wright  testified  that  he  voted  against  this 
finding.104  The  other  members  of  the  Infractions  Committee  appearing 
before  the  subcommittee  simply  could  not  remember,  in  this  most  cele- 
brated of  all  infractions  cases  in  the  history  of  the  XCAA,  just  how 
they  had  voted,105  though  obviously  a  majority  of  the  panel,  evidently 
unswayed  by  Wright's  own  subjectively  high  standards,  did  vote  for 
the  finding. 

The  subcommittee,  of  course,  is  in  no  better  position  than  the  in- 
fractions committee  was  to  judge  the  merits  of  the  case,  and  indeed 
has  no  reason  to  believe  that  either  of  the  two  independent  recollec- 
tions of  conversations  on  the  part  of  the  NCAA's  McMenamin  and 
UNLV's  Leavitt  respectively  were  not  factual.  There  is  the  distinct 
possibility  that  the  instructor  said  one  thing  to  the  NCAA  and  quite 
another  to  FXLY.  The  point  is,  the  entire  controversy — and  it  was 
substantial,  as  any  accusation  of  academic  fraud  should  be — could 
have  been  avoided  by  a  cooperative  joint  interview  conducted  by  rep- 
resentatives of  ITNLV,  Coach  Tarkanian,  and  the  NCAA. 


lc-2/6iV7.,at  p.  1067. 

108  Hearings,  p.  825   (June  9,  1978)  and  UNLV  case  file,  on  file  with  the  Subcommittee 
on  Oversight  and  Investigations. 

10*  Hearings,  p.  1311  (September  28,  1978). 
**Ibid.,  at  p.  1313. 
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Even  without  that  hopeful  augury  of  "better  evidence",  the  sub- 
committee is  astounded  that  the  Infractions  Committee  could  have 
resolved  this  particular  issue  against  the  accused,  in  favor  of  its  own 
investigator,  and  with  a  straight  face  professed  to  adherence  to  any 
sort  of  evidentiary  standard  or  sense  of  burden  of  proof. 

We  do  take  comfort  in  Professor  Wright's  statement,  referring  to 
this  UNLV  finding,  that : 106 

I  do  not  believe  that  a  finding  would  have  been  made  in  that  episode  if  it 
came  before  us  today.  *  *  *  We  can  handle  this  [standard  of  proof  problem! 
now. 

But  we  are  not  sure  why. 

Lest  it  be  thought  that  our  colleague  James  Santini  prompted  the 
only  example  of  an  either  nonexistent  or  unfollowed  evidentiary  stand- 
ard, there  are  others. 

In  the  Michigan  State  case,  assistant  football  coach  Charles  Butler 
was  accused,  solely  on  the  strength  of  statements  by  a  Butler-recruited 
but  rival  Ohio  State  won  football  star,  Herman  Jones,  of  affording 
Jones  approximately  $60  cash  in  two  separate  transactions  during  the 
time  the  young  man  was  being  recruited. 

Butler  went  to  the  extraordinary  length  of  presenting  in  hi?  defense 
the  results  of  a  positive  polygraph  examination  (of  himself),  and 
statements  from  other  recruits  who  acquitted  his  recruiting  methods,107 
consistent  with  his  otherwise  unblemished  coach  and  recruiting  career 
of  some  fourteen  years. 

He  could  not  have  known  in  advance,  of  course,  just  what  the  in- 
fractions committee's  attitude  toward  polygraph  tests  would  be,  for 
there  are  no  published,  or  even  formulated,  evidentiary  standards  or 
rules.  In  Michigan  State's  hearing  before  the  Infractions  Committee, 
"it  was  immediately  pointed  out"  Michigan  State's  Dr.  Frederick 
"Williams  told  us,  "that  polygraph  evidence  was  not  admissible  in 
many  courts  of  the  land."108  This  surely  was  an  ironic  invocation  of 
the  rules  of  courts  for  an  organization  dedicated  to  the  proposition 
that  it  should  not  follow  them.  Hearsay,  even  double  and  triple  hear- 
say, after  all,  has  routinely  enjoyed  the  Infractions  Committee's 
blessing. 

But  "I  think  probably  the  most  incredible  thing."  Williams  went 
on,  ".  .  .  occurred  in  the  appeal  hearing,  when  the  chairman  of  the 
infractions  committee,  speaking  on  behalf  of  the  NCAA,  admonished 
the  members  of  the  council  that  polygraph  tests  were  accurate  only 
about  80  percent  of  the  time."  l09 

The  subcommittee  is  not  particularly  fond  of  polygraph  tests  either, 
and  wishes  for  his  sake  that  Coach  Butler  had  not  gone  to  the  trouble 
and  expense  of  taking  one.  At  the  same  time,  we  certainly  hope  Mr. 
Butler  was  not  punished  for  having  passed  it.110 


™Ibid.,  at  p.  1311. 

107  For  this  act  Mr.  Butler  was  found  guiltv  of  unethical  conduct.  Expanded  Confidential 
Koport  No.  107 (31 )',  Case  No.  492 — Michigan  State  University  pp.  8,  24. 
"»  Hearings,  p.  240  (February  28.  1078). 

w*  Id.  emphasis  supplied.  We  wonder  what  percentage  of  accuracy  the  Infractions  Com- 
mittee attributed  to  the  double  hearsay  representations  of  Butler's  accusor,  who  was  attend- 
in-  Michigan's  State's  bitter  rival,  Ohio  State  University. 

n"  Butler  was  convicted,  of  course,  as  lias  been  noted  earlier.  Apparently  Professor  Wriirbt 
was  less  than  comforted  by  the  findings,  as  he  later  wrote  Michigan  State's  president,  Clif- 
ton   Wharton  : 

I  really  do  believe  very  strongly  what  Michigan  State  does  to  its  coaches  is  Michi- 
gan State's  business  but  hope  that  you  would  not  be  offended  by  the  suggestion  of  one 
whose  knowledge  of  the  case  is  only  from  the  hearing  In  Denver  that  Butler's  actions 
seemed  tar  less  culpable  than  those  of  Weyeis. 
Hearings,  p.  1318.  We  are  not  surprised  rrofessor  Wright  would  find  the  knowledge  to  be 
gained  from  such  hearings  limited. 
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The  real  point,  of  course,  is  that  Michigan  State  had  utterly  no  way 

of  knowing  in  advance  of  the  hearing  itself  just  what  types  of  evidence 
would  or  would  not  be  greeted  approvingly  or  disparagingly  by  the 
men  who  sit  in  judgment.  "(T)here  appears  to  be  no  discrenable  stand- 
ard upon  which  a  decision  is  made,  that  some  evidence  is  convincing 
enough  to  carry  the  day,"  commented  UNLV's  counsel  before  the  in- 
fractions committee,  Michael  Leavitt.111  And,  the  subcommittee  be- 
lieves, the  essence  of  procedural  predictability  in  such  a  "discernable 
standard"  is  the  life-blood  of  any  adjudicatory  process  which  can  be 
called  fair.112 

No  matter  how  fair  a  hearing  may  be  to  the  people  who  are  fortunate 
enough  to  be  there,  it  is  of  lilt  le  help  to  those  who  cannot  be.  The  NCAA 
infractions  hearing  process  is  simply  not  available  to  a  good  many  peo- 
ple who  nevertheless  are  adversely  affected  by  it,  sometimes  very  seri- 
ously. 

Referring  to  individuals  like  Howard  Miskelly,  the  hapless  haber- 
dasher who  afforded  a  Mississippi  State  University  football  player  a 
clothing  discount,  was  adjudged  a  "representative  of  the  unhTersity?s 
athletic  interests",  and  forced  to  "sever  his  relations"  with  the  uni- 
versity's athletic  program  (whatever  that  means),  without  ever  being 
able  to  testify  that  he  gave  similar  discounts  to  non-athletes,  Dixon 
Pyles  spoke  of  the  "nonmember  person"  and  his  place  in  the  process : 113 

Punitive  sanctions  may  be  imposed  upon  private  citizens,  by  simply  labeling 
them  as  representatives  of  the  member  institutions ;  and  then  coercing  the  mem- 
ber institutions  into  summarily  taking  the  punitive  actions  which  were  unilateral- 
ly and  indirectly  imposed  by  the  NCAA.  No  proper  procedures  are  set  forth  in 
the  NCAA  manual  for  the  purpose  of  determining  the  truth  of  falsity  of  charges 
lodged  against  a  nonmember  person  accused  of  violating  the  association  rules  and 
who  may  be  subjected  to  punitive  sanctions.  These  nonmember  individuals  are 
not  served  with  written  specific  charges.  The  nonmember  individuals  are  not  giv- 
en an  opportunity  or  time  to  prepare  a  response  and  defense ;  and  they  are  never 
afforded  the  opportunity  or  right  on  their  own  to  appear ;  to  be  confronted  by  and 
to  examine  accusing  witnesses ;  or  to  present  evidence  in  their  own  behalf.  In 
short,  the  nonmember  chargee  is  afforded  no  opportunity  or  right,  on  his  own,  of 
a  full,  fair  hearing  regarding  any  accusations  made  against  him. 

Not  even  the  accused  coach  who  stands  to  lose  all  or  part  of  his  career 
can  appear  unless  his  university  calls  him  as  a  witness  on  its  behalf; 
nor  can  the  accused  student  athlete,  who  stands  in  much  the  same  jeop- 
ardy, unless  his  school  makes  him  part  of  its  case.114  Indeed,  if  the 
student,  as  is  typical,  is  poor  and  receives  gratuitous  legal  representa- 
tion or  travel  expenses  to  and  from  an  infractions  hearing,  he  may  even 
be  subject  to  further  allegations  for  violation  of  the  "extra  benefit" 
rule.115 


/■"Hearings,  p.  825  (June  9  197S).  President  Neils  Thompson  has  expressed  the  Coun- 
cil's desire  to  correct  this  situation  to  some  extent,  which  the  Subcommittee  applauds.  See 
Chapter  III  -the  Challenge  to  Reform"  below  at  p.  57. 

n-  Flying  in  the  teeth  of  predictability,  one  untoward  surprise  greeted  the  Uni- 
versity of  Denver.  Burton  Brody  testified  that  ".  .  .  to  add  insult  to  injury,  additional 
charges,  which  became  a  significant  factor  in  the  case  against  us,  were  added  the  day  be- 
lore  the  hearing."  Hearings,  p.  610  (April  18,  1978). 

133  Hearings,  p.  117f.  (February  28,  1978).  All  except  specifically  enumerated  persons  are 
excluded  from  the  hearing,  except  at  the  option  of  the  infractions  committee.  Enforcement 
Procedures  Section  12-(c)-(5).  NCAA  Manual,  p.  144. 

114  Id.  As  noted,  the  infractions  committee  can,  at  its  option,  call  both  coaches  and 
athletes. 

115  See.  for  example,  testimony  of  Ronold  L.  Simon,  counsel  for  athlete  Reed  Larson,  in 
Hearings,  p.  467  (March  13,  1978)  ;  and  that  of  Lana  Tyree,  attorney  for  athlete  Mike 
Edwards,  in  Hearings,  p.  546  (April  17,  1978).  Charles  Wright  stated  that  the  problem 
was  acknowledged  and  obviated  on  an  apparently  ad-hoc  basis;  since  then,  the  Council  has 
agreed  to  recommend  that  the  policy  be  changed  to  always  allow  such  expenses. 
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"We  submit  that  anyone  who  may  be  the  subject  of  a  finding  of  fact 
in  the  infractions  hearing  process — and  thereby  suffer  anything  from 
damage  to  his  reputation  to  loss  of  his  job — is  a  real  party  in  interest 
in  the  proceedings,  and  should  at  his  option  be  allowed  to  participate 
fully. 

The  most  widely  perceived  problem  with  the  NCAA  infractions 
hearing,  however,  is  not  so  much  what  is  not  allowed  in  the  existing 
structure,  but  what  is.  The  perception,  voiced  to  the  subcommittee  by 
virtually  all  witnesses  not  presently  part  of  NCAA  officialdom  itself, 
is  that  there  exists  a  kind  of  unseemly  alliance,  the  appearance  of  an 
"inescapable  relationship"  between  infractions  committee  members 
and  the  prosecutorial  enforcement  staff,  giving  rise  to  an  unbeatable 
"home  court  advantage." 

In  other  words,  it  is  at  least  the  perception  of  many  that  infractions 
hearings  are  not  conducted  by  what  all  affected  parties  have  a  right 
to  expect,  a  neutral  decision  maker. 

Former  NCAA  President,  John  Fuzak,  certainly  no  detractor  of 
the  association,  acknowledged  that  the  appearances  had  created  "a 
good  deal  of  resentment  on  the  part  of  individual  institutions"  of 
which  perhaps  "the  infractions  committee  is  not  aware."  116  And 
Fuzak  himself  shares  the  perception : 11T 

Looking  at  the  infractions  committee,  I  believe,  and  have  believed,  that  there 
is  an  inescapable  relationship  between  the  infractions  committee  and  the  investi- 
gative staff.  There  must  be  communications  between  the  two.  There  must  be 
decisions  made  by  the  infractions  committee  after  a  preliminary  inquiry  to 
decide  whether  there  is  enough  substance  to  proceed  with  an  official  inquiry. 

I  believe  at  that  point  decisions  are  made  which  have  some  effect  of  making 
the  infractions  committee  become  involved  in  the  matter  itself. 

Further  than  that,  over  a  period  of  time,  they  come  to  know  members  of  that 
committee.  They  come  to  respect  them.  They  tend  to  accept  their  evidence  less 
critically  than  the  evidence  put  forth  by  an  institution  or  by  individuals  in  their 
own  defense. 

That  pretty  much  says  it  all,  but  others,  like  Fuzak,  staunch  sup- 
porters of  the  NCAA,  echoed  his  views.  Missouri  Valley  Conference 
Commissioner  Mickey  Holmes : 118 

Thus,  because  of  this  close  working  relationship  between  the  enforcement  staff 
and  the  Committee  on  Infractions,  it  is  not  difficult  for  an  institution  to  conclude 
that  its  ease  has  already  been  weighed  and  judged  before  even  receiving  the 
official  inquirv  containing  the  allegations.  Too.  because  of  this  close  working 
relationship,  I  feel  the  enforcement  staff  and  the  Committee  on  Infractions 
communicates  freely  before,  during,  and  after  a  hearing  and  before  adjudication. 

And  Big  Eight  Conference  Commissioner  Charles  Xeinas,  himself 
a  former  NCAA  employee  : 119 

The  impression  of  close  relationship  between  the  Committee  on  Infractions 
and  the  enforcement  staff  frequently  leads  the  accused  institution  to  conclude 
that  the  hearing  procedure  may  be  less  than  fair  although  such  conclusion  may 
he  based  more  on  appearance4  than  fact. 

The  rules  as  written.  Nomas  said,  "create  the  illusion  of  a  home 
court  advantage  for  the  NCAA  enforcement  staff ."  uo 

Perhaps  it  is  not  only  a  matter  of  illusion  and  appearances.  Michigan 
State's  Hoefer:  "At  the  infractions  committee  hearing  it   was  evi- 


"    Hearings,  p.  inf.  (March  14.  1978.) 

>>•  hi. 

»"  Thid.,  »it  p.  512. 

Hearings,  p.  702  (June  9,  197S). 
'-'  ibid.,  at  i>.  to::. 
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dent  .  .  .  there  had  been  discussions  between  (he  .  .  .  staff  and  the 
committee." 121  Ami  Fuzak  again:  "I  think  there  were  occasions 
when  ...  in  terms  of  accepting  evidence  and  accepting  indicators, 
that  they  [infractions  committee  members]  tended  to  accept  what  the 
investigative  staff  said  over  what  was  presented  from  the  ol  her  side."  J 

Brent  (lark  told  the  subcommittee  that  quite  aside  from  1  his  widely 
perceived  eoziness  before  and  (hiring  the  infractions  hearing,  ex  parte 
contacts  between  committee  and  staff  took  place  after  the  hearings.'- 

The  real  deception,  however,  conies  after  the  evidence  is  received,  and  it  ig 
time  for  the  committee  on  infractions  to  retire  to  deliberate  the  fate  of  the  Insti- 
tution or  individual  who  stands  so  much  to  lose.  It  is  not,  as  schools  are  led  to 
believe,  a  matter  of  the  five  distinguished  gentlemen  on  the  committee  dismissing 
the  staff  and  the  institution,  going  behind  closed  doors,  and  thereafter  deliberat- 
ing in  a  dispassionate  atmosphere. 

on  the  contrary,  after  the  school  is  dismissed,  NCAA  staff  and  committee  mem- 
bers commonly  adjourn  to  a  hotel  room,  open  a  richly  deserved  store  of  liquor, 
and  begin  to  discuss  the  case  in  earnest.  It  is  at  this  point  that  the  staff  makes 
its  hard  pitch  to  the  committee  members  in  a  convivial  and  totally  ex  parte  ses- 
sion, I  have  observed  such  sessions  continue  through  some  very  pleasant  dinners, 
courtesy  naturally  of  the  association. 

XCAA  investigator  David  Berst  allowed  that  while  dinner  with  the 
committee  on  one  such  occasion  was  "certainly  not  outside  of  the 
realm  of  possibility  ...  I  do  not  believe  I  would  discuss  the  case."  124 
Whether  or  not  such  discussions  have  taken  place  over  dinner  or  tea. 
the  subcommittee  believes  they  should  not  take  place  at  all;  and  the 
belief  that  they  have  in  fact  occurred  is  shared  by  people  other  than 
Brent  Clark.  Commissioner  Holmes  was  asked  about  the  infractions 
committee's  having  lingering  questions  about  a  case  after  it  has  sup- 
posedly dismissed  representatives  of  the  NCAA  enforcement  staff  and 
the  accused  institution.125 

Mr.  Raabe.  What  if  they  have  questions? 

Mr.  Holmes.  Well,  I  think  the  practice  in  the  past  has  been  to  call  back,  if  they 
have  a  question  of  the  staff,  they  call  back  the  staff. 
Mr.  Raabe.  Without  the  institution  being  present? 
Mr.  Holmes.  That  is  correct. 

The  remedy  for  this  unseemly  alliance  seems  obvious,  and  all  three 
witnesses — Fuzak,  Neinas,  and  Holmes — endorsed  some  sort  of  struc- 
tural "divorce"  of  the  staff  from  the  infractions  committee.  This  is  not 
to  say  that  the  committee  would  not  need  staff.  "...  I  think  the  members 
of  the  Infractions  Committee  are  outstanding  individuals,''  said 
Fuzak,  "yet  they  must  practice  a  full-time  profession.  They  must 
depend  upon  staff  work  and  that  staff  work  involving  the  investigative 
staff  puts  them  too  close  to  being  both  investigator,  judge,  and  jury."  126 

The  simple  solution,  then,  would  appear  to  be  to  take  away  from  the 
infractions  committee  the  task  of  supervising  the  enforcement  staff's 
investigator-prosecutors  and  to  give  the  committee  such  additional 
but  independent  staff  as  it  might  need.  In  that  way,  as  Commissioner 


,21Hearins.  p.  239  (February  28,  1978). 

123  Hearings,  p.  491  (March  14.  1978). 
**»  Hearings,  p.  7  (February  27.  1978). 

124  Hearings,  p.  1391  (September  28.  1978). 

12r- Hearings,  p.  524  (March  14,  1978).  Enforcement  Frocedure  Section  12-(c)  specifically 
nllows  for  this. 

126  Hearings,  p.  475  (March  14.  197S). 
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Xeinas  suggested,  ".  .  .  the  accused  institution  would  not  find  the  en- 
forcement staff  serving  in  the  dual  capacity  of  prosecutor  as  well  as 
assisting  those  who  are  to  judge  the  case."  127 

FINDINGS  AND  RECOMMENDATIONS 

The  Subcommittee  finds  that  the  infractions  hearing  process  of  the 
NCAA  lacks  any  readily  ascertainable  evidentiary  standards  or  policy 
on  burden  of  proof,  notwithstanding  the  commendable  personal  and 
subjective  views  of  the  eminent  individuals  who  have  made  up  the 
Committee  on  Infractions  over  the  years ;  and  that  such  standards  are 
essential  to  fundamental  fairness  in  the  system. 

The  Subcommittee  finds  that  access  to  the  hearing  process  is  unfairly 
limited  to  exclude  non-NCAA-member  individuals  who  nevertheless 
are  jeopardized  by  the  process. 

The  Subcommittee  finds  that  both  in  appearance  and  in  fact  the  con- 
tacts between  infractions  committee  members  and  enforcement  staff 
dictated  or  allowed  by  present  procedures  before,  during,  and  after  the 
actual  hearing,  have  created  an  inherent  and  untenable  conflict  of  in- 
terest for  the  well  intended  individuals  who  presently  act  as  investi- 
gators, prosecutors,  judges,  juries,  and  executioners  all  at  the  same 
time. 

Therefore  the  Subcommittee  recommends  that  the  NCAA  adopt  the 
following  changes  in  its  procedures: 

(1)  Evidentiary  Standards  and  Burden  of  Proof. — Since  predicta- 
bility is  important  to  those  who  must  go  through  the  hearing  process, 
evidentiary  standards  should  be  published.  They  should  be  quite  spe- 
cific, so  as  to  serve  as  a  useful  guide  to  member  institutions  and  indi- 
viduals in  the  investigative  phase  of  the  process.  For  example,  they 
should  specify  whether  affidavits,  statements  (signed  or  unsigned K 
mere  letters,  polygraph  tests,  and  the  like,  are  acceptable  and  if  so, 
what  weight  will  be  afforded  them.  These  standards  should  of  course 
be  consistent  with  the  exclusionary  rule  with  respect  to  certain  ex  parte 
staff  interviews  recommended  by  the  subcommittee  in  the  previous 
section  on  the  investigative  stage  of  the  process. 

It  should  be  made  a  basic  and  published  tenet  of  the  NCAA  enforce- 
ment program  that  the  burden  of  proof  in  an  infractions  case  is  on  the 
enforcement  staff,  and  that  member  institutions  shall  always  be  re- 
garded as  innocent  until  proved  guilty  by  clear  and  convincing  evi- 
dence. 

(2)  Aeeess  to  the  Process. — The  Subcommittee  sees  absolutely  no 
reason  why  the  opportunity  to  appear  and  present  evidence  and  argu- 
ment before  the  Committee  on  Infractions  cannot  be  extended  to  lit- 
erally any  person  or  entity  referenced  in  any  way  in  the  allegations 
contained  in  an  Official  Inquiry,  at  the  sole  option  of  the  concerned  in- 
dividual; and  the  Subcommittee  so  recommends.  It  should  be  made 
clear  that  no  penalty  will  attach  to  a  student  athlete  who,  fortius  limit- 
ed purpose,  receives  gratuities  in  the  form  of  travel  expenses  and  legal 
fees. 

(3)  A7./'  Parte  Contracts. — The  Subcommittee  believes  that  because 
of  the  potential  undue  influence  inherent  in  ex  parte  contacts  with  those 
who  must   judge  infractions  cases,  Enforcement  Procedure  12- (c)- 

>» Hearings,  p.  702  (Juno  9,  107S).  It  should  be  noted  that  the  Council  has  taken  steps 
to  recommend  chat  certain  functions  he  taken  away  from  the  Infractions  Committee.  See 
Chapter  III,  "The  Challenge  to  Reform"  below. 
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(13),  which  allows  the  Committee  on  In  Tract  ions,  after  a  hearing  is 
concluded,  to  'Teeniest  additional  information  from  any  appropriate 
source,  including  the  institution  or  the  investigative  staff"  be  repealed. 

(4)  Functional  Separation  of  Committee  and  Enfora  ment  Staff. — 
For  the  sake  of  appearances  if  nothing  else  the  enforcement  staff  should 
be  supervised  by  a  collegia!  body  completely  separate  and  distinct  from 
the  Committee  on  Infractions.  A  similar  recommendation  in  the  previ- 
ous section  serves  this  purpose  as  well.  The  Committee  on  Infractions 
should  have  its  own  staff  as  needed,  reporting  directly  and  only  to  the 
Committee. 

This  is  especially  important  in  the  appeals  process,  as  shortly  will 
appear. 

D.  THE  SYSTEM  AS  IT  WORKS  :  THE  APPEALS  STAGE 

The  home  court  advantage  continues 

Just  as  a  fair  and  equitable  hearino-  process  is  essential  to  any  formal 
dispute  resolving-  system  said  to  be  based  on  "fundamental  fairness-', 
so  too  is  an  opportunity  to  appeal  to  a  higher  authority  on  the  basis  of 
some  sort  of  reasonably  useful  record  and  a  predictable  standard  of  er- 
ror. Moreover,  one  should  be  able  to  pursue  his  appeal  without  suffer- 
ing new  and  added  jeopardy. 

In  the  NCAA's  appeals  process,  the  appellate  body,  which  is  the  18 
member  ruling  Council,  hears  the  matter  de  novo.  As  the  NCAA  Man- 
ual puts  it.  uThe  Council  .  .  .  shall  act  upon  the  member's  appeal  and 
may  accept  the  [infractions]  committee's  findings  and  penalty,  alter 
either  one  or  both  or  make  its  own  findings  and  impose  a  penalty  which 
it  believes  appropriate."  128  In  other  words,  it  may  do  anything  it 
likes. 

Obviously,  anyone  who  avails  himself  of  an  appeal  under  that  rule 
runs  the  risk  of  new  and  added  jeopardy ;  he  may  come  out  worse  off 
than  when  he  went  in,  which  may  account  for  the  reluctance  of  some 
institutions  who  have  gone  through  an  infractions  hearing,  to  then 
suffer  through  an  appeal.  For  the  rules  of  the  road  (which  is  to  say 
predictability)  of  an  appeal  to  the  Council  are  more  vague  even  than 
for  the  infractions  hearing.  Indeed,  there  are  none. 

We  bear  that  in  mind  as  we  consider  certain  statistics  Dean  Arthur 
Reynolds  apparently  thought  to  be  complimentary  of  the  enforcement 
program  when  he  presented  them  to  the  subcommittee:129 

Further  evidence  of  the  objectivity  0f  the  process  can  lie  found  in  the  fact  that 
of  the  59  public  actions  taken  by  the  Committee  on  Infractions  since  1073.  only 
16  were  appealed  to  the  NCAA  Council.  This  means  that  in  -13  instances  the  Com- 
mittee's findings  were  accepted  by  the  involved  institutions. 

It  does  not  mean  any  such  thing,  of  course,  if  included  in  those  num- 
bers are  such  institutions  as  Mississippi  State,  whose  coach  Bob  Tyler, 
when  asked  why  his  university  had  not  appealed,  replied :  13° 

Because  of  the  mechanir-s  of  the  appeal  structure.  It  is  in  the  sentence  that 
was  ]U  the  cover  letter  that  came  with  the  findings  and  the  penalties  that  we 
could  appeal  if  we  wanted  to  : 

The  council  may  accept  the  Infractions  Committee's  findings  and  penalty  and 
alter  either  one.  or  both,  and  make  its  own  findings  and  impose  a  penalrv  it 
believes  is  appropriate. 


??  J-nfowwment  Prnoprinrps  section  6-(b),  Manual  p.  136. 

ra  Hpannes.  p.  10P.9  (September  28   1978) 
"-=■'  Hearings,  p.  127  (February  28,  1978). 
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I  did  not  want  to  take  the  chance  that  our  penalty  might  be  expanded  or  any 
part  of  it  or  the  whole  penalty. 

Again,  a  fear  of  being  subjected  to  new  and  added  jeopardy. 

Later,  in  response  to  the  same  question,  another  representative  of  the 
university,  attorney  Irwin  Ward,  expressed  nothing  so  much  as  the 
desire  of  an  already  frazzled  university  administration  to  avoid  being 
further  worn  down  by  the  process : 131 

One  factor  that  I  do  not  think  has  been  mentioned  is  that  these  proceedings 
were  extremely  expensive  to  the  institution,  extremely  expensive.  You  had  four 
or  five  faculty  members  on  this  committee  who  had  to  take  off,  and  you  had  court 
reporters  and  attorneys'  fees  and  travel.  You  had  the  travel  to  Kansas  City  with 
a  whole  host  of  folks  who  were  allowed  to  go. 

That  was  one  factor. 

1  >r.  Giles  was  concerned  about  the  expense  and  the  continuing  expense. 

As  this  committee  knows,  an  appeal  to  the  council  was  not  really  an  appeal.  It 
is  a  de  novo  hearing  with  a  new  trial  where  added  charges  can  be  made. 

To  lie  honest,  we  were  in  shock  when  we  got  the  2  years'  probation.  We  did  not 
anticipate  that.  Things  were  in  a  turmoil.  I  think  the  decision  that  Dr.  Giles  made. 
as  president  of  the  institution,  was  just  based  on  several  factors :  cost :  the  loss  of 
confidence  in  the  XCAA  when  we  got  hit  with  2  years'  probation  on  what  we  felt 
was  an  extremely  severe  penalty,  based  on  the  evidence;  and,  to  be  honest,  sort 
of  a  confused  state  of  mind  that  the  university  officials  were  in  at  that  time. 

You  would  have  to  be  in  that  position  to  realize  it.  I  cannot  sit  here  and  tell 
the  gentlemen  of  the  subcommittee  the  feelings  that  a  university  has  when  it  gets 
2  years'  probation  and  is  under  a  situation  that  it  feels  is  not  justified. 

Or  perhaps  some  of  the  institutions  which  helped  to  swell  Dean 
Reynolds'  statistics  saw  a  certain  futility  in  it  all.  Michigan  State's  Dr. 
Williams : 132 

In  our  judgment,  the  appeal  procedure  accorded  MSU  was  a  farce.  We  so 
characterize  that  procedure  because  in  the  limited  time  allowed  for  our  appeal, 
we  found  it  impossible  to  present  our  cases  as  fully  and  convincingly  as  we  could 
have  done  with  additional  time.  Furthermore,  we  think  that  it  was  extremely 
difficult,  if  not  impossible,  for  members  of  the  NCAA  Council,  the  body  that 
serves  as  jury  and  judge  in  appeals,  to  absorb  and  comprehend  the  elaborate 
defense  we  had  prepared.  Under  these  circumstances  and  because  we  doubted 
that  many  council  members  would  study  carefully  the  vast  number  of  documents 
relating  to  our  case,  we  left  the  appeal  hearing  quite  demoralized,  feeling  that 
we  had  participated  in  a  meaningless  exercise.  We  still  feel  that  way. 

A  fter  all,  that  sort  of  word  is  likely  to  get  around. 

And  an  irrefutably  disinterested  witness.  Big  Eight  Commissioner 
Charles  Neinas,  adds:  "Technically,  the  XCAA  lias  an  appeal  pro- 
cedure. ...  In  practice,  however,  judgments  rendered  by  the  Com- 
mittee on  Infractions  remain  unchanged."  133 

The  real  point  behind  all  this  discussion  of  the  do  novo  appeal  is 
that  the  XCAA  has  evidently  failed  to  give  serious  thought  to  what, 
in  its  view  and  for  its  purposes,  an  appeal  is  for. 

If  it  is  to  simply  retry  the  case  anew,  perhaps  on  the  assumption 
that  an  18-member  elected  Council  is  somehow  better  able  to  determine 
facts  than  a  5-member  appointed  committee,  then  by  all  means  lei  if 
b  j  but  witii  a  full  opportunity  to  present  <dl  the  evidence,  old  and 


™  ThUt.,  nf  p.  1.°.4. 
wa  Tbirt..  fit  p.  221. 
'■■■•■  Hearings,  p.  703  (Juno  0.  107S). 
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new,  and  all  the  arguments  that  go  with  it.  The  two-minutes-per- 
arguments  is  hardly  what  the  subcommittee  has  in  mind.1" 

If,  on  the  other  hand,  the  purpose  of  an  appeal  is  seen  to  be  one  of 
review  by  the  more  exalted  Council  of  the  possible  "error"  on  the  part 
of  the  Committee  beneath  it,  that  too  is  all  right,  and  rather  more  to  the 
liking  of  the  subcommittee.  But  in  that  event  two  elements  must  be 
present  if  the  appeal  is  to  be  fair.  There  must  be  some  sort  of  standard 
of  error  an  appellant  can  look  to  in  advance  of  preparing  his  argument ; 
and  there  must  be  available  to  all  parties  an  adequate  record  of  what 
lias  gone  on  before. 

Armed  with  an  articulable  standard  of  error,  the  Council's  task'  in 
an  appeal  would  at  once  and  the  same  time  take  on  a  new  significance 
and  be  mercifully  limited.  The  Council  would  become  the  final  arbiter 
of  law.  not  facts,  whose  function  would  be  limited  to  deciding,  on  the 
basis  of  what  all  the  parties  agree  is  the  set  record  of  the  infractions 
hearing,  whether  or  not  the  Committee  on  Infractions  had  (1)  prop- 
erly followed  its  own  evidentiary  standards,  which  would  now  have 
been  formulated  and  published:  (2)  adhered  to  its  most  basic  tenant. 
that  the  accused  is  presumed  innoncent  until  proved  guilty:  (3)  prop- 
erly understood  and  applied  the  substantive  rules  of  the  association: 
and  (4)  not  improperly  denied  access  to  the  hearing  by  interested 
parties. 

If  tliis  sounds  too  legalistic,  the  subcommittee  does  not  mean  it  to 
he  at  all.  Surely  it  should  be  much  easier  for  the  Council  to  review  a 
case  for  certain  previously  articulated  elements  of  fundamental  fair- 
as,  and  if  it  finds  them,  affirm  the  decision  of  the  Infractions  Com- 
mittee,  than  to  purport  to  reweigh  all  the  evidence,  even  admit  new 
evidence,  issue  a  completely  original  judgment  and  take  the  attending 
blame  or  credit  more  properly  due  the  infractions  committee. 

Without  a  record,  of  course,  this  task  would  be  impossible.  And  as 
it  is  there  is  no  useful  record  on  which  to  base  an  informed  and  objec- 
tive appellate  decision.  Worse,  such  record  as  does  exist  under  current 
XCAA  procedures  is  incurably  tainted  with  the  same  kind  of  conflict 
of  interest,  owing  to  an  unseemly  and  inescapable  alliance  between 
committee  and  staff,  we  saw  in  the  hearing  process. 

The  record  consists  solely  of  one  item,  something  called  the  expanded 
confidential  report  to  the  Council  135,  and  is  prepared,  not.  as  one  would 
reasonably  expect,  by  the  Committee  on  Infractions,  but  by  the  pros- 
ecutorial staff. 


1S*  Hearings,  p.  238   (February  28.  197S).  where  the  following  colloquy  appears: 

Mr.  Santini.  You  had  how  many  charges  that  vou  were  pursuing  on  appeal  on  which 
the  committee  on  infractions  had  found  vou  guiltv? 

Dr.  Williams.  In  the  neighborhood  of  40. 

Mr.  Santini.  What  was  the  time  allocation  that  you  were  given  to  present  your  case 
to  the  council  on  appeal? 

Dr.  Williams.  Actually,  they  overran  the  time.  You  can  see  how  this  is  done.  Thev 
overran  that  time  allotted  to  the  person  who  was  ahead  of  us.  As  a  result,  thev  were 
late  getting  to  us. 

I  do  not  think  that  we  were  in  there  a  full  2  hours.  I  could  not  say  for  sure  under 
oath  that  that  was  the  time  limit,  hut  it  was  so  limited. 

Of  course,  in  that  period  of  time  the  chairman.  Chairman  Reynolds,  of  the  infrac- 
tions committee,  presented  the  other  side  of  the  case,  the  case  for  the  NCAA. 

Dr.  Scarborough.  With  all  the  documents. 

Mr.  Saxtixi.  It  was  equally  divided  and  it  was  approximatelv  an  hour  each? 

Dr.  Y\  ilt.iams.  That  would  not  be  verv  far  off  the  mark,  sir. 

Mr.  Santini.  That  gave  you  approximatelv  2  minutes,  at  a  generous  estimation,  per 
Pllegation  to  present  your  defense  and  you  felt  that  there  was  some  inhibiting  and 
limitmsr  circumstance  there'' 

Dr.  Williams.  Yes. 
»*  Enforcement  Procedures  Section  12-(d).  XCAA  Manual,  p.  145. 
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While  XCAA  rules  prescribe  that  "confidential  reports  shall  reflect 
accurately  the  committee's  actions  and  the  reasons  therefor  and  are 
subject  to  the  approval  of  the  chairman  (and,  if  necessary,  the  full 
committee),'' 136  it  is  in  practice  more  in  the  nature  of  a  prosecutorial 
brief,  approved  only  in  the  most  perfunctory  sense  by  the  infractions 
committee. 

Infractions  committee  Chairman  Charles  Alan  Wright  pulled  no 
punches  as  he  revealed  the  essential  nature  of  the  appellate  record : 137 

I  would  say  the  expanded  confidential  report  is  similar  to  the  brief  that  coun- 
sel will  prepare  to  try  to  have  the  decision  of  the  trial  court  confirmed  and 
that  it  does  represent  the  evidence  that  staff  has  presented. 

As  for  the  review  and  adoption  of  the  report  by  the  infractions 
committee,  former  Chairman  Arthur  Reynolds  said  that  the  process 
varies.  "It  usually  is  a  matter  of  a  call  to  the  chairman  and  review  of 
the  basic  thrust  of  the  document.*'  he  said.  Asked  if  this  singularly  im- 
portant rendition  of  the  record  on  appeal  is  read  verbatim,  Reynolds 
replied,  "No,  it  is  not  read  to  us."  138 

The  appearances  to  be  drawn  from  this  procedure — and  again, 
appearances  are  important — are  perfectly  awful.  Justice  seems  to  fall 
to  the  mercy  of  a  single  prosecutor's  telephone  call  to  only  one  mem- 
ber of  the  infractions  committee  to  present  the  prosecutor's  notion 
of  the  "basic  thrust"  of  the  case.  And  that  becomes  the  entire  record 
on  appeal.  This,  we  submit,  is  an  intolerable  home  court  advantage 
writ  large. 

We  do  not  say,  however,  that  the  infractions  committee  should  not 
rely  on  staff.  Asked  if  existing  procedures  are  not  "somewhat  similar 
to  FBI  agents  preparing  a  District  Court  judge's  opinion  in  a  deci- 
sion," Dean  Reynolds  answered  : 139 

I  understand  your  criticism,  sir.  I  think  it  is  a  matter  of  the  practical  aspect 
of  it.  My  colleagues  and  I  are  not  employees  of  the  XCAA.  We  are  not  primarily 
working  in  the  matter  of  serving  on  the  Committee  on  Infractions  because  we 
are  busy  men. 

And  so  naturally  staff  help  is  required.  But  obviously  it  need  not  be 
the  help  of  a  staff  dedicated  to  its  own  vested  interest  in  one  side  of 
the  case. 

The  subcommittee  believes  the  infractions  committee  should  have  a 
full  time  clerk,  preferably  a  lawyer,  responsible  only  to  the  Commit- 
tee, whose  job  it  is  to  draft  a  full  blown  judicious  opinion  in  each 
infractions  case,  complete  with  an  independent  statement  of  the  facts 
as  they  appear  to  the  infractions  committee  after  the  hearing,  a  dis- 
cussion of  the  evidence  and  how  it  was  perceived  by  the  infractions 
committee  (not  how  it  was  presented  by  staff),  and  the  reasoning  em- 
ployed by  tbo  committee  in  reaching  its  decision.  We  think  it  not  too 
onerous  a  task  for  each  infractions  committee  member  to  actually  read 
this  document  and,  after  such  revisions  as  might  be  necessary,  sign  it. 

Then  the  NCAA  Council  might  have  something  of  value  to  work 
with.  In  addition,  of  course,  it  should  continue  to  have  the  views  of  the 
enforcement  staff,  which  would  now  be  \'wv  to  prepare  a  frankly  par- 
tisan position  paper,  or  brief,  as  would  the  parties  on  the  other  side. 


IM   J, I 

,;T  Hearings,  p.  1850  (September  2S,  197S),  emphasis  supplied. 

ihhi.,  at  p.  1858. 
u»7Md.,atp.  1350. 
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Unfortunately,  as  things  stand  now.  the  parlies  do  not  have  any- 
thing of  value  to  work  with.  For  the  simple  and  obvious  requirement 
that  a  transcript  of  the  proceedings  before  the  infractions  committee 
be  supplied  all  parties,  is  nowhere  to  be  found  in  NCAA  procedures. 
Worse  than  that,  transcripts  are  specifically  outlawed. 

This  policy  of  assuring  that  the  shades  are  drawn  in  the  hearing 
room  is  not  based  on  the  expense  involved.  Michigan  Slate,  at  its  own 
expense,  brought  a  court  reporter  to  its  infractions  hearing,  only  to 
summarily  have  him  refused  admittance.140 

Rather,  the  policy  is  said  to  be  based  on  a  need  to  maintain  confiden- 
tiality, as  President  Xeils  Thompson  testified  : 1U 

As  the  subcommittee  is  probably  aware,  the  NCAA's  justification  for  its  cur- 
rent policy  [of  denying  transcripts]  has  been  to  maintain  the  confidentiality  of 
the  individual  enforcement  proceeding  for  the  purpose  of  protecting  the  member 
institutions  and  the  individuals  involved  from  unjustified  and  unwarranted 
public  attention. 

Since  it  is  in  all  cases  the  "member  institutions  and  the  individuals  in- 
volved" who  desire  such  transcripts  in  the  first  place,  the  policy  can 
only  be  construed  as  one  designed  to  protect  people  from  themselves. 
That  kind  of  arrogance  is  customarily  reserved  to  totalitarian  govern- 
ments, and  is  not  unknown  to  have  felled  a  few. 

But,  the  NCAA  is  quick  to  point  out,  under  current  procedures  in- 
fractions hearings  are  tape  recorded  by  the  enforcement  staff.  The  re- 
sulting cassetts  are  stored  in  Shawnee  Mission,  Kansas,  and  should  a 
party  be  pursuing  an  appeal  to  the  Council,  upon  proper  request,  he 
may  travel  there  and  listen  to  the  tapes  to  his  heart's  content.  Ver- 
batim or  rerecordings,  of  course,  is  strictly  prohibited.142 

It  was  earlier  mentioned  that  the  subcommittee  subpoenaed  the  tapes 
for  a  good  many  infractions  hearings.  Unlike  representatives  of 
NCAA  member  institutions,  to  listen  to  the  tapes  subcommittee  staff 
did  not  have  to  sustain  the  expense  in  money,  time,  and  effort  of  trav- 
elling to  Kansas,  and  did  not  have  to  endure  the  climate  of  the  room 
in  Shawnee  Mission  set  aside  for  that  purpose  and  presided  over  by 
an  enforcement  staff  member  who,  doubtless  in  a  spirit  of  cooperation, 
polices  the  situation. 

Yet  despite  these  rather  more  favorable  conditions,  in  many 
instances  subcommittee  staff  could  not  decipher  what  was  transpiring 
on  the  tapes.  All  too  often  one  was  unable  to  determine  who  was 
speaking  or  what  he  was  saying.  In  one  case  there  had  been  an 
apparent  erasure  or  failure  of  operation  for  a  sizeable  portion  of  the 
proceeding; 143  in  another,  the  cassett  and  its  trappings,  which  vaguely 
resembled  a  cutting  room  floor,  had  a  note  attached  from  an  NCAA 
investigator  apologizing  for  having  inadvertently  managed  to  oper- 
ate the  machine  improperly.144  In  still  another  case  irrepressible  static 
nearly  obliterated  what  was  being  said. 


*»  Hearings,  p.  219  (February  28,  1978).  It  should  be  noted  that  Michigan  State  had 
Lir^(1TCourt  reporters  at  its  own  expense  throughout  the  investigation  it  conducted 

111  Hearings,  p.  897  (September  27,  1978),  emphasis  supplied? 

"2  Enforcement  Procedures.  Section  12-(e)-(10),  Manual  p.  145. 

148  Transcripts  of  proceedings  in  the  Denver  case,  supplied  under  a  court  order  in  the  litl- 
pation  attending  that  matter,  contained  partially  blank  pages  where  thp  tape  was  appar- 
mnViions     8lhglble  °r  silent ;   transcripts  of  the  UNLV  tapes   similarly   contained   such 

t^LVZ  'h.aQn£.Tri.ttp.n  n.0^  yas  frora  NCAA  investigator  Jim  Delaney,  and  was  among  the 
tapes  for  the  Mississippi  State  case. 
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In  fairness,  this  latter  problem  has  been  acknowledged  by  the 
NCAA.  But  the  subcommittee  takes  little  comfort  in  Professor  Thomp- 
son's promise  to  remedy  the  situation  merely  by  improving  the  record- 
ing equipment.145  For  the  subcommittee  agrees  with  UNLV  attorney 
Michael  Leavitt  (and  in  his  case  the  tapes  run  on  for  twenty-eight 
hours!)  that  "The  placement  of  a  taperecording  in  the  middle  of  the 
United  States,  to  which  an  individual  can  travel  and  listen  in  the 
event  one  wishes  to  recall  the  events  of  a  hearing  seems  nearly 
ludicrous/' 146 

Small  wonder,  then,  that  "Only  two  [institutions]  have  asked  to 
listen  to  the  tapes,"  as  Professor  Thompson  told  the  subcommittee.147 
Far  from  proving  that  all  the  others  have  had  no  interest  in  a  truly 
useful  rendition  of  the  proceedings  they  have  suffered  through,  it 
suggests  that  most  have  been  wise  and  practical  enough  to  realize  that 
attempting  to  overcome  this  particular  home  court  advantage  would 
amount  to  throwing  good  money  after  bad. 

FINDINGS   AND   RECOMMENDATIONS 

The  Subcommittee  finds  that  the  NCAA  appeals  process  suffers 
from  an  internally  inconsistent  philosophical  purpose,  which  must  be 
resolved.  It  does  not,  as  it  now  purports  to,  afford  appellants  a  true 
de  novo  hearing,  except  in  the  sense  that  appellants  are  intimidated  by 
the  possibility  of  new  and  added  jeopardy.  In  the  alternative,  neither 
does  the  process  afford  XCAA  member  institutions  and  individuals 
an  appeal  based  on  any  sort  of  articulable  and  predictable  standard 
of  review^. 

The  Subcommittee  finds  that  the  expanded  confidential  report, 
which  at  present  is  the  only  record  on  appeal,  because  it  is  prepared 
by  a  prosecutorial  staff  without  meaningful  review  by  the  Committee 
on  Infractions,  is  incurably  tainted  with  conflict  of  interest  and  un- 
acceptable appearances  of  bias. 

The  Subcommittee  finds  that  the  present  NCAA  practice  of  not 
affording  member  institutions  a  complete  transcript  of  infractions 
hearing  proceedings  is  fatally  defective  to  the  fundamental  fairness 
of  the  appeals  system,  and  that  access  to  a  tape  recording  of  the 
proceedings  at  NCAA  headquarters  in  Kansas,  regardless  of  the  con- 
dition of  such  tapes,  is  in  no  sense  a  viable  alternative.  Moreover,  the 
Subcommittee  finds  the  NCAA's  official  explanation  that  present 
practices  are  dictated  by  a  need  for  "confidentiality"  to  be  illogical, 
if  not  faintly  implausible. 

Therefore,  the  Subcommittee  recommends  that  the  NCAA  adopt 
new  procedures,  as  follows : 

(1)  Standard  of  Review. — The  subcommittee  believes  that  review  by 
the  NCAA  Council  should  be  well  defined  in  advance  and  considerably 
narrower  than  the  scope  of  consideration  by  the  infractions  commit- 
tee. But  if  the  NCAA  should  decide  thatappeal  to  the  Council  is 
indeed  to  be  a  trial  de  novo,  then  it  should  in  fact  be  just  that,  with 
full  opportunity  of  all  parties  to  fully  present  evidence  and  elicit 


,,r'  Hearings,  p.  924  (September  27,  1978). 

'«  Hearings,  p.  R20  (Juno  9.  1978). 

i«  Hearings,  p.  924  (September  27, 1978). 
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testimony.  The  subcommittee  believes  the  latter  procedure  is  far  less 
preferable,  however,  than  a  limited  review  based  on  a  finite  record 
of  prior  proceedings. 

(2)  Hearing  Record. — The  Committee  on  Infractions  should  be 
budgeted  for  a  full-time  clerk,  preferably  an  attorney,  reporting 
directly  and  only  to  the  Committee,  to  assist  the  Committee  in  prepara- 
tion of  opinions  in  infraction  cases,  which  should  reflect  the  full  range 
of  the  Committee's  consideration  of  the  evidence  and  application  of 
the  substantive  NCAA  rules  and  regulations.  The  enforcement  si  ail' 
should  continue  to  be  allowed  to  Hie  whatever  memorandum  in  the 
case  it  feel  advisable,  as  should  any  institutional  or  individual  appel- 
lants involved. 

(3)  Transcript  of  Proceedings. — The  subcommittee  sees  it  as  per- 
fectly self-evident  that  complete  transcripts  of  all  infractions  hearings 
should  be  provided  to  all  true  parties  in  interest.  If  expenses  arc  in 
issue,  they  should  be  borne  equally  by  the  parties.  Nor  is  there  any 
reason  the  subcommittee  can  see  that  the  NCAA's  revered  confi- 
dentiality rule  need  be  violated,  except  at  the  option  of  those  the  rule 
was  ostensibly  designed  to  protect. 

E.    THE    SYSTEM    AS    IT    WORKS  :    THE    PENALTY    STAGE 

A  question  of  who  punishes  whom 

Much  of  what  is  wrong  with  the  penalty  stage  of  the  XCAA  enforce- 
ment program  has  been  raised  before  in  the  different  contexts  of  the 
investigative,  hearing,  and  appeals  stages  of  the  process.  For  one  thing, 
a  bit  of  the  by  now  familiar  appearance  of  a  home  court  advantage 
lingers  over  the  deliberations  of  the  Committee  on  Infractions  as  it 
considers  penalties. 

By  current  rules,  the  infractions  committee  may,  and  we  found  no 
case  where  it  did  not,  call  upon  the  prosecutorial  enforcement  staff  for 
information  "concerning  penalties  imposed  in  previous  cases  involv- 
ing findings  similar  in  number  and  significance/' 148  What  this  amounts 
to  is  a  prosecutor's  recommendation,  of  course,  albeit  ostensibly  based 
on  prior  cases,  no  two  of  which  are  alike,  according  to  Dean  Reyn- 
olds.149 Trouble  is,  no  one  else  is  there.  The  unseemly  contact  is  ex 
parte,  and  effectively  precludes  the  infractions  committee  from  get- 
ting any  other  recommendation  in  this  extremely  vital  aspect  of  the 
case. 

But  the  biggest  problem,  not  unlike  what  we  have  seen  in  other 
stages  of  the  process,  is  that  individuals  jeopardized  by  the  system  do 
not  have  effective  access  to  it.  Only  here,  because  of  the  very  structure 
of  the  XCAA,  the  access  problem  is  carried  to  a  ridiculous  and  tor- 
tured extreme. 

The  NCAA  is  an  association  of  institutions,  not  individuals,  and 
therefore  its  jurisdiction  is  limited  to  athletic  departments  of  universi- 
ties and  athletic  conferences  of  groups  of  universities.  It  does  not  ex- 
tend to  coaches  and  athletic  directors,  who  nevertheless  are  somehow 
suspended  from  duty,  or  fired  outright ;  it  does  not  extend  to  student 
athletes,  who  nevertheless  find  themselves  ineligible  to  participate  in 
intercollegiate  sports;  and  it  certainly  does  not  extend  to  the  private 


148  Enforcement  Procedures  Section  12-fe),  Manual  p.  145. 

149  Hearings,  p.  1058  (September  28,  1978). 
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citizen,  who  nevertheless  somehow  discovers  that  he  has  been  deemed 
"a  representative  of  the  university's  athletic  interests''  and  had  his 
relationship  with  the  institution  severed. 

But  no  one  would  suggest  that  the  NCAA  does  not  manage  to  reach 
such  individuals,  often  with  awesome  ferocity.  It  is  accomplished, 
quite  simply,  by  requiring  the  association's  member  institutions  to 
perform  the  unpleasant  task  of  imposing  punishment  on  individuals, 
many  of  whom  have  not  to  this  point  been  allowed  to  participate  in 
the  process. 

Most  frequently  it  is  a  matter  of  the  institution's  having  to  declare  a 
student  athlete,  who  has  been  found  by  the  infractions  committee  of  the 
NCAA  to  have  received  an  illegal  "extra  benefit''  of  some  kind,  to  be 
ineligible  for  play.  Making  this  declaration  is  one  of  the  primary 
"conditions  and  obligations  of  membership"  in  the  XCAA,  the  for- 
saking of  which  constitutes  a  brand  new,  separate  and  distinct  infrac- 
tion of  the  rides,  with  its  own  special  penalties.  And  because,  "the 
XCAA  penalty  should  be  broad  and  severe  if  the  violation  or  viola- 
tions reflect  a  general  disregard  for  the  governing  rules.'* 150  the  re- 
quirement is  not  to  be  taken  lightly. 

Xow  it  gets  complicated,  for  the  convicted  institution  cannot  simply 
make  the  declaration.  On  the  contrary,  the  institution  is  first  required 
to  afford  its  own  hearing  to  the  individual  student  involved.  The 
NCAA  itself  says  as  much  in  its  policy  13.151  When  an  institution  is 
required,  under  its  conditions  and  obligations  of  membership,  to  de- 
clare a  student  athlete  ineligible,  it : 

.  .  .  should  notify  the  student-athlete  concerned  and  afford  him  an  opportunity 
for  an  informal  hearing  hefore  the  faculty  athletic  representative,  director  of 
athletics  or  other  appropriate  institutional  authority  before  action  is  taken,  it 
being  understood  that  the  hearing  opportunity  shall  not  delay  or  set  aside  the 
member's  obligations  required  by  Constitution  4-2- (a) -0.1.  11  and  Section  9  of  the 
Association's  enforcement  procedures.  This  hearing  opportunity  will  avoid  pos- 
sible mistaken  actions  affecting  the  student-athlete's  eligibility  and  should  satisfy 
due  process  procedures  if  any  be  required.  (Emphasis  supplied.) 

In  other  words,  the  institution  is  commanded  in  the  spirit  of  the  old 
West  to  be  sure  to  "give  'em  a  trial  before  the  hangin'.'' 

The  NCAA's  are  not  the  only  rules  such  institutions  are  required  to 
follow,  of  course.  Most  public  institutions  have  their  own  rules  about 
what  is  required  before  a  student  or  faculty  member  can  be  sanctioned, 
and  oftentimes  those  rules  have  the  full  force  of  law,  requiring,  in 
varying  degrees,  that  a  "due  process"  hearing  be  held.  And  it  is  per- 
fectly obvious  that  any  hearing  with  a  preordained  result  has  nothing 
to  do  with  due  process.  As  former  Michigan  State  president,  Dr.  Clif- 
t  on  Wharton,  put  it : 152 

We  sought  to  protect  the  rights  of  our  student,  but  this  was  sometimes  difficult 
due  to  the  "Catch  22"  nature  of  NCAA  regulations.  The  NCAA  dictates  tbe  p<>nnl- 
ties :  the  institution  is  supposed  to  give  the  affected  students  "due  process :"  but 
tbe  institution  is  then  called  to  account  if  the  result  of  its  "due  process"  does  not 
jibe  with  the  original  NCAA  demands. 

Minnesota  President  Peter  Magrath  was  more  direct :  "Any  system 
of  justice  that  allows  only  one  verdict  is  fundamentally  flawed.'' 133 


"  Enforcement  Procedures,  Section  -(a),  Manual  p.  136. 
'•',  NCAA  Policy  13,  Manual  p.  I'M. 
«•  Hearings,  p.  158  (February  28,  "H>78). 
■•■  'Hearings,  p.  251  (March  13, 1978). 
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It  was  Magrath  to  whom  NCAA  Executive  Director  Walter  Byers 
revealed  what  we  assume  is  the  association's  official  expression  of  sym- 
pathy for  the  legally  and  philosophically  untenable  position  such  uni- 
versities have  found  themselves  in.  "I  have  no  problems  whatsoever 
with  due  process,"  Byers  said,  " — you  do  what  you  have  to  do.  but  then 
you  reach  the  right  decision."  154  As  Minnesota  found  out  the  hard  way. 
there  is  only  one  right  decision. 

The  ultimate  remedy  for  this  manifestly  mischievous  setup  is  to  have 
the  NCAA  do  its  own  dirty  work.  The  NCAA's  own  former  president, 
John  Fuzak : 155 

I  think  if  the  XCAA  Infractions  Committee  is  going  to  declare  someone  in- 
eligible— that  is  my  opinion  of  what  actually  happens — they  ought  to  do  so 
forthrightly.  Then  the  hearing  held  by  the  institution  could  be  directed  to 
information  and  a  determination  of  whether  or  not  an  appeal  for  restoration 
should  be  made. 

I  recognize  that  is  a  difficult  situation  because  membership  in  the  NCAA  is 
institutional  membership.  There  ought  to  be  some  way  of  working  that  out.  I 
think  it  would  make  a  great  deal  of  difference. 

Fuzak's  concern  for  finding  a  way  "of  working  that  out"  need  not 
be  the  stumbling  block.  Even  if  it  required  giving  coaches  and  student 
athletes  some  sort  of  membership  status  in  the  organization — and  we 
don't  think  it  would — the  subcommittee  believes  that  is  one  possibility. 

Beyond  that,  the  NCAA  has  before  it  existing  examples  of  athletic 
conferences  (which  are  themselves  NCAA  members)  who  do  not 
shrink  from  the  responsibility.  Big  Eight  Commissioner  Neinas  testi- 
fied that  "the  Big  Eight  Conference  reserves  the  right  to  declare  stu- 
dent athletes  ineligible  for  competition,"  but  in  so  doing  it  offers 
"individuals  the  opportunity  to  appear  before  the  Conference's  faculty 
representatives  and  athletic  directors  before  assessing  a  penalty  which 
could  jeopardize  the  future  of  such  student  athletes"  and  "when  the 
final  adjudicating  body  is  to  act  upon  that  individual's  future  eligibil- 
ity, it  appears  not  only  fair,  but  sportsmanlike,  to  provide  that  indi- 
vidual with  an  opportunity  to  present  his  own  case  before  those  who 
will  sit  in  judgment  on  his  future  involvement  in  intercollegiate 
athletics."  156 

Just  so. 

To  call  the  present  system  a  "charade"  as  did  Minnesota's  President 
Magrath,157  or  a  "repugnant  fiction"  as  did  Chairman  Moss,158  is  accu- 
rate but  tells  only  half  the  story.  Not  all  schools  commanded  to  "do 
what  you  have  to  do,  then  reach  the  right  decision",  and  not  all  individ- 
ual students  who,  when  formally  brought  into  the  process  for  the  first 
time,  having  summarily  had  that  preordained  decision  handed  to  them, 
have  taken  it  all  in  stride.  Some  have  gone  so  far  as  to  appeal  to  the 
courts.  And  as  one  witness  put  it,  "that  sort  of  spunk  is  not  admired 
in  Shawnee  Mission."  159 

For  one  thing,  the  NCAA  does  not  care  why  an  institution  fails  to 
go  ahead  with  an  ineligibility  declaration,  only  if.  That  it  was  because 
of  an  Order  of  Court,  as  in  Minnesota's  case,  is  greeted  with  a  sur- 


154 /bid.,  at  p.  256. 

155  Hearing,  p.  476  (March  14,  1978). 
150  Hearings,  p.  70off  (June  9.  1978). 
137  Hearings,  p.  430  (March  13.  1978). 

158  Hearings,  p.  1344  (September  28.  1978). 

159  Brent  Clark  in  Hearings,  p.  8  (February  27,  197S) 
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prisingly  frank  admission  of  vindictiveness  laced  with  the  rhetoric 
of  fillial  obligation.  The  speaker  is  Dean  Reynolds:160 

It  was  only  after  Minnesota  demonstrated  a  complete  unwillingness  to  fulfill 
its  institutional  responsibility  to  apply  applicable  eligibility  rules  where  the 
essential  facts  were  not  in  dispute  that  broader  penalties  were  imposed. 

This  seems  to  say  that  it  was  only  after  the  university  availed  it- 
self of  the  traditional  American  right  to  seek  satisfaction  in  the  courts 
of  the  land,  that  it,  properly  in  the  NCAA's  view,  got  the  retributive 
reward  it  deserved. 

Underlying  that  is  what  the  subcommittee  sees  to  be  an  all  too 
pervasive  attitude  in  the  NCAA  hierarchy,  the  overt  cynicism  of 
which  is  so  pure  and  so  complete  as  to  utterly  destroy  whatever  shred 
of  "cooperative  principle"  may  be  left  after  the  investigative  stage 
of  the  process. 

It  was  Walter  Byers  who  captured  its  essence : 161 

.  .  .  institutions  bring  suits  .  .  .  basically  as  a  public  relations  exercise  to 
show  certain  constituencies  that  university  administrators  care,  and  more  than 
occasionally,  to  fog  up  the  fact  that  institutional  management  did  not  handle 
matters  as  effectively  or  correctly  as  they  should. 

If  this  be  the  attitude  in  Shawnee  Mission  it  is  no  wonder  that 
vindictiveness  is  candidly  admitted,  for  it  is  unabashedly  thought  to 
be  justified. 

Nor  is  the  attitude  Byers'  alone.  His  then  underling,  Director  of 
Enforcement  Warren  S.  Brown,  in  April,  1976,  authored  an  internal 
memorandum  of  comment  on  the  Mississippi  State  infractions  case. 
Mississippi  State,  it  will  be  remembered,  because  of  a  fear  of  suffer- 
ing new  and  added  jeopardy  in  the  NCAA's  appeals  process,  as  well 
as  a  certain  administrative  fatigue,  decided  against  appeal,  and  more 
or  less  without  a  whimper  accepted  two  years  of  probation  as  its  own 
penalty. 

But  after  one  of  those  charades  of  a  hearing  declared  student 
athlete  Larry  Gillard's  ineligibility  as  his  penalty,  and  after  it  be- 
came clear  the  NCAA  would  not  fully  restore  his  ability  to  play, 
he  filed  a  law  suit,  an  act  which  the  university  apparently  sympathized 
and  cooperated  with,  but  which  Mr.  Brown  did  not  take  kindly  to. 
In  pertinent  part  Brown's  memo  reads  : 162 

I  believe  we  should  allege  once  this  is  over  that  the  University's  bringing  suit 
against  the  Association  in  conjunction  with  Gillard  is  per  se  acting  contrary 
to  the  provisions  of  Constitution  4-2-(a)   .  .  . 

That  constitutional  provision  is  the  one  that  requires  an  institu- 
tion to  "immediately"  declare  a  student  athlete  ineligible  and  just  as 
immediately  "withhold  him  from  all  intercollegiate  competition."  163 

But  the  provision  is  also  the  one  which  allows  the  institution,  once 
it  lias  taken  this  action,  to  appeal  to  the  Council  to  set  aside  the  verdict, 
or  to  its  Eligibility  Sul>committee  for  leniency  with  respect  to  the 
student  athlete's  penalty. 

And  the  NCAA  makes  much  of  this  opportunity,  as  it  points  with 
some  cogency  to  the  statistical  fact  that  the  Subcommtitee  on  Eligibil- 
ity Appeals  has  not  been  arbitrary  or  draconian  over  the  years.  The 


"'*'  Hearings,  p.  1070  (September  28,  1978). 

"u  onoteii  by  Magrath  in  Hearings,  p.  252  'March  18,  197s). 

"a  Exhibit  in  Hearings,  p.  32  (February  27.  197S). 
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Subcommittee's  chairman,  John  Toner,  told  us  that  in  the  past  three 
years  in  roughly  one-third  of  the  cases  considered  eligibility  was  re- 
stored immediately,  and  in  one-half,  eligibility  was  confined  to  less 
than  a  single  season  of  play.164 

What  Brown  was  really  saying  in  his  memo,  and  indeed  he  said  it 
in  so  many  words,  is  that  Mississippi  State  should  be  punished  for  the 
lawsuit  "inasmuch  as  they  failed  to  exhaust  their  internal  remedies 
through  the  appeal  process  .  .  ."  l65  notwithstanding  that  Gillard 
through  his  university,  had  at  least  appealed  to  the  Subcommittee  on 
Eligibility  Appeals,  and  when  that  failed,  filed  suit.  But  what  that 
also  means,  and  what  Toner  implies,  is  that  while  a  young  student 
athlete's  chances  are  statistically  pretty  good  before  the  Eligibility 
Subcommittee,  he  must  first  be  branded  a  cheat  before  he  can  be  re- 
habilitated. He  must  accept  a  verdict  he  had  no  hope  of  influencing 
and  then  hope  his  university  will  appeal  on  his  behalf  for  leniency. 
Dr.  Fuzak  saw  it  much  the  same  way : 1GG 

I  guess  the  real  problem  is  the  institution  must  declare  the  player  ineligible 
even  for  a  minor  kind  of  thing.  That  is  a  very  serious  thing.  That  reflects  on 
the  reputation  of  an  athlete.  Even  though  that  athlete  is  subsequently  restored 
to  eligibility  without  any  penalty — and  that  occasionally  happens.  Even  when 
that  is  the  case,  great  damage  may  have  been  done. 

It  is  not  as  though  there  were  any  flexibility  in  the  system  which 
would  allow  an  institution  not  to  make  the  declaration  in  the  case 
of  an  insignficant  and  very  minor  infraction.  For  whenever  the  in- 
fraction involves  violating  the  ride  against  receiving  "extra  benefits," 
no  matter  how  trivial  the  benefit,  "the  funding  of  violation  .  .  .  auto- 
matically triggers  the  obligation  of  the  institution  to  declare  the  ath- 
lete ineligible.  .  .  ."  16T 

More  strictly  speaking,  under  NCAA  rules  the  infractions  commit- 
tee, at  its  level,  has  no  discretion  to  distinguish  between  major  and 
minor  extra  benefit  violations,  something  which  bothered  Charles 
Alan  Wright  but  which  he  feels  powerless  to  change  by  himself: 
"(S)o  long  as  the  NCAA  membership  say  that  any  extra  benefit  is  a 
violation  of  the  play-for-pay  rule,  I  cannot  in  good  conscience  vote  for 
no  finding  if  the  evidence  clearly  establishes  that  a  benefit,  no  matter 
how  small,  was  improperly  received."  168 

Wright  rationalizes  this  unfortunate  inflexibility,  however,  by  say- 
ing that  when  "these  minor  violations  are  charged  and  found."  it  is 
"only  when  they  appear  as  part  of  a  larger  case  in  which  there  are 
serious  violations  alleged."  169  Trouble  is.  the  more  serious  allegations 
Professor  Wright  is  talking  about  are  against  the  institution,  not  the 
student  athlete ;  the  larger  case  he  refers  to  is  that  against  the  insti- 
tution, not  the  student.  But  it  is  the  student  whose  eligibility  is  lost  in 


1W  Hearings,  p.  1436  (September  28,  1978). 

165  Exhibit,  op  cit..  at  note  162. 

"«  Hearings,  p.  479  (March  14.  1978). 

167  Hearings,  p.  1305  (September  28.  1978). 

188  Id.  And  they  can  he  very  small  indeed.  Mississippi  State's  Larrv  Gillard.  for  example, 
received  a  $12  clothing  discount :  Minnesota's  Mychal  Thompson.  David  Winev.  and  Phillip 
Saunders  respectively  received  the  $100  profit  from  sale  of  two  season  tickets  (he  later 
gave  the  proceeds  to  charity  when  told  he  had  committed  a  violation),  free  transportation 
bv  car  on  two  occasions — Christmas  Eve  and  another  holiday — to  a  cabin  SO  miles  from  the 
university,  where  he  stayed  over  night  and.  naturally,  ate  meals  with  the  familv  he  was 
visiting,  and.  in  the  third  athlete's  case,  while  making  telephone  calls  on  a  Wats'line  pur- 
suant to  a  recruiting  effort,  which  is  all  right  under  the  rules,  handled  some  incidental  per- 
sonal business,  which  is  not.  and  obtained  the  use  of  a  car  to  travel  to  a  basketball  clinic 
w,c  ft  f      ayed  ^night   Tne  car  was  owned  by  a  woman  the  athlete  had  known  since  he 

,J?-?lve  years  old-  wh0  happened  to  be  the  mother-in-law  of  a  coach. 

1C8  Id. 
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the  partly  fictionalized  process  of  finding  which  is  acknowledged  to 
be  a  trivial  sin. 

It  is  all  very  well  and  good  for  an  institution  to  gracefully  accept 
its  penalties  without  appealing,  but  it  really  does  not  have  the  moral 
right  to  do  so  on  behalf  of  a  student  athlete.  Mississippi  State  accord- 
ingly accepted  its  two  year  probation,  but  appealed  for  leniency  on 
behalf  of  Lary  Gillard.  After  the  Eligibility  Subcommittee's  largesse 
resulted  in  confirmation  of  almost  a  year  of  ineligibility  for  the  young 
man,  he  turned  to  the  courts  and  the  fight  between  the  university  and 
the  NCAA  immediately  escalated  into  a  war.  Warren  Brown's  memo 
also  said :  17° 

I  believe  we  should  allege,  once  this  is  over  or  prior  to  that  time  that  Tyler's 
guaranteeing  the  costs  incurred  in  this  suit  by  Gillard  as  his  "next  friend"  is  per 
se  a  violation  of  NCAA  Constitution  3-1  .  .  . 

So,  at  that  time,  a  student  who  asserted  a  claim  in  the  courts,  had 
better  not  get  free  legal  advice,  no  matter  how  poor  he  might  have 
been.171  But  Brown  also  makes  clear  that  cooperation  with  those  who 
would  challenge  the  NCAA  system  in  court  open  themselves  up  to  an 
especially  intensive  retributive  scrutiny : 172 

Finally,  I  believe  we  should  pay  strict  attention  to  the  penalties  imposed 
upon  the  university  and  even  do  some  checking  on  the  institution  during  the 
course  of  its  probationary  period. 

Minnesota  student  athlete  Mychal  Thompson's  "unparalleled"  pun- 
ishment 173  was  also  over  a  minute  part  of  what  Professor  Wright 
could  call  "the  larger  case"  against  the  university.  The  same  was 
true  of  Thompson's  colleagues  David  Winey  and  Phillip  Saunders. 
And  again,  when  the  Committee  on  Infractions  imposed  substan- 
tial penalties  on  the  university,  based  on  over  one  hundred  findings 
(many  of  them  self -disclosed),  the  institution  took  its  lumps  and  pub- 
licly accepted  them  without  appeal  to  the  Council.174 

But  it  did  appeal  on  behalf  of  Thompson,  first  to  the  Eligibility 
Subcommittee,  then  ultimately  to  the  Council,  perhaps  encouraged  by 
the  statistical  leniency  Mr.  Toner  touted  so  highly.  Leniency  in  this 
case  meant  that  Thompson,  whose  self-disclosed  sin  had  been  to  sell 
two  complimentary  season  tickets  at  more  than  face  value,  which  he 
testified  he  did  not  at  the  time  know  was  against  the  rules,  would 
suffer  ineligibility  for  fourteen  games,  the  bulk  of  the  Big  Ten 
season.  Not  surprisingly,  he  sued  in  a  court  of  law,  which  ordered 
the  university,  also  not  surprisingly,  to  afford  Thompson  a  full 
de  novo  due  process  hearing. 

And  it  did  conduct  such  a  hearing,  for  all  three  of  the  young  men, 
which  resulted  this  time  in  the  universitv's  finding  that  none  of  the 
three  should  be  declared  ineligible.  The  NCAA  responded  by  placing 


"o  Exhibit,  op  cit.  at  note  162. 

171  The  problem  has  apparently  been  solved.  See  note  llo"  above. 

"2  Exhibit  op  cit.  at  note  102." 

171  Hearings,  p.  299   (March  13.  1978).  Thompson  was  suspended  for  seven  frames. 

174  The  University  of  Minnesota  wns  publielv  reprimanded,  censured  and  placed  on  proba- 
tion for  a  period  of  three  years  ;  during  the  first  two  years  of  the  probationary  period,  the 
University's  intercollegiate  basketball  team  was  barred  from  post-season  comnetitlon  and 
was  not  eligible  to  appear  in  anv  television  program  subject  to  the  administration  and  con- 
trol of  the  NCAA:  during  the  1970-77  and  1977-7R  academic  years,  the  Unlversltv  was 
precluded  from  awarding  more  than  three  student-athletes  financial  aid  in  the  sport  of 
basketball  ;  and  finally,  the  University  was  required  to  prohibit  recruiting  by  one  of  its 
assistant  basketball  coaches  during  the  first  two  years  of  probation  and  to  sever  its  rela- 
tions with  seven  named  individuals  found  to  have  been  representatives  of  the  University's 
athletic  interests. 
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Minnesota's  entire  men's  athletic  program  on  probation,  whereupon 
the  university  went  to  court  and  obtained  a  temporary  injunction 
preventing  the  NCAA  from  imposing  the  indefinite  probation.  So 
what  had  started  as  a  forthright  admission  of  guilt  and  public  accept- 
ance of  penalties  by  the  university,  had  turned  into  a  highly  esca- 
lated war  in  the  courts,  and  none  of  it  because  of  the  so-called 
"larger  case"  against  the  university. 

Ultimately  the  NCAA  appealed  to  a  higher  court,  and  success- 
fully. The  injunction  was  vacated,  and  the  university  reluctantly175 
declared  two  of  the  students  ineligible  (Saunders  had  graduated), 
and  immediately  appealed  for  leniency,  a  modicum  of  which  was 
forthcoming.  The  process,  from  01  to  final  victory  for  the  NCAA,  had 
taken  just  over  two  years. 

In  passing,  the  Subcommittee  notes  that  in  the  course  of  such  highly 
pitched  battles  as  that  between  the  NCAA  and  Minnesota,  the  two 
sides  did  nevertheless  treat  with  one  another  in  a  curious  kind  of 
"plea  bargaining"  session.  Being  at  loggerheads  with  one  of  the 
country's  great  universities  had  its  discomforts  even  for  the  NCAA. 
apparently.  For  none  other  than  Walter  Byers  himself,  who  we  are 
reminded  has  nothing  to  do  with  individual  infractions  cases,176 
along  with  investigator  William  Hunt,  met  with  Minnesota's  Stan- 
ley Kegler  at  the  airport's  VIP  lounge  in  Kansas  City,  in  an  appar- 
ent effort  to  ^et  around  the  impasse  in  the  courts. 

"I  recall  the  feeling,"  Dr.  Kegler  testified,  "of  almost  feeling  as  if 
I  had  been  visited  upon  by  an  ambassador  of  a  foreign  power  who  was 
now  willing1  to  speak  with  me."  177  The  upshot  was  that  the  ambassador 
reminded  Keller  that  because  of  something  known  as  the  "allied  con- 
ference rule,"  if  Minnesota  did  not  soon  declare  its  athletes  ineligible, 
the  Big  Ten  (which  itself  had  specifically  found  Mychal  Thompson 
eligible  on  the  same  facts)  could  also  receive  NCAA  sanctions — that  is, 
the  whole  conference — if  it  continued  to  play  any  sport  with  the  likes 
of  Minnesota.  That  was  the  stick.  As  for  the  carrot,  Byers  and  Hunt 
promised  that  they  would  recommend  leniency.178  The  bargain  was  not 
agreed  to. 

One  final  aspect  of  litigation — if  an  institution  takes  on  such  a  fight, 
it  had  better  win  at  every  stage  in  every  court,  lest  it  be  slapped  with  a 
Section  10  penalty.  That  particular  NCAA  enforcement  procedure  pro- 
vides that  when  a  student  athlete  who  is  considered  ineligible  by  the 
NCAA  participates  in  intercollegiate  competition  under  protection  of 
a  court  order,  and  that  order  is  subsequently  set  aside  for  any  reason, 
then  both  the  institution  and  the  student  are  subject  to  additional 
sanctions.179 

That  is  exactly  what  happened  in  both  the  Mississippi  State  and 
Minnesota  cases.  The  Subcommittee's  chairman.  John  Moss,  became 
personally  concerned  enough  about  the  chilling  effect  this  provision 
could  have  on  people's  access  to  the  courts,  that  he  wrote  the  judges  who 
had  originally  issued  injunctions  for  the  young:  student  athletes.  Their 
responses  are  reproduced  here  in  their  entiretv. 


"°Bier  Ten  Conference  pressure  was  being  brought  to  bear.  See  Dr.  Kegler's  testimony 
in  Hearings.  Ibid.,  at  p.  450f. 

iTn  Spp  Hearings,  n.  100f.  fSentemhpr  27.  1978). 

177  Hearings,  p.  4o0  f  March  13.  1978). 

«ry/L  Tx^rf  apparently  was  another  carrot.  Hunt  hinted  that  if  Minnesota  plaved  ball 
with  t^e  NrAA.  the  university  could  get  a  representative  on  the  Infractions  Committee. 
Ibid.,  at  p.  451. 

179  Enforcement  Procedures.  Section  10.  Manual,  p  139. 
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CHAKDCK*      OF         , 
COWARD    J.     DEVITT 

CKIEF    JVDQt  >jj 

O    U.    6.    Courr    Home 

PAUL,      MINM»OTA      55101      «.'•  L. 


lwvlTED    STATES    DISTRICT    COURT  J     .  -<: 

DISTRICT     CF     MINNESOTA  29  *\. 

April  28,  1978 


Honorable  John  E.  Moss  '•;" 

Chairman  -••"'"■  "~ 

Subcommittee  on  Oversight  ■:'■-■• 

and  Investigations  : 

Congress  of  the  United  States  ■  '•-"■ 

Washington,  D.  C.   20515 

My  dear  Congressman  Moss: 

Thank  you  for  your  letter  of  April  25.   I  agree  with  what 
you  say  that  the  NCAA  Er.forcenent  Section  10  is  a  potencially 
vindictive  provision  "which  could  have  the  effect  of  discouraging 
a  right  of  access  to  the  courts  for  justifiable  relief." 

If  I  weren't  wearing  a  judicial  hat  and  could  put  on  the 
congressional  hat  which  I  wore  many  years  ago,  I  would  exert  my 
best  to  do  something  about  it  legislatively. 


O 


Vejry   truly  youre. 


Edward  J.  Oevitt 
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May  3,  1978 


Honorable  John  E.  Moss 

Congress  of  the  United  States 

House  of  Representatives 

Subcommittee  on  Oversight  and  Investigations 

of  the  Committee  on  Interstate  and  Foreign 

Commerce 

Washington,  D.  C.  20515 

Re:   Michael  Thompson  vs.  University  of  Minnesota  through 
its  Assembly  Committee  on  Intercollegiate  Athletics 

Dear  Mr.  Moss: 

In  response  to  your  letter  of  April  25th,  I  have  reviewed  ray 
file  on  the  above-matter.   The  litigation  was  commenced  in  State 
Court  before  me.   I  enclose  a  copy  of  my  order  for  Temporary 
Injunction,  which  shows  the  extent  of  my  involvement.   This  order 
was  not  appealed.   It  is  my  recollection  that  the  defendant 
University  thereafter  held  a  hearing  as  ordered.   Following  this 
the  case  moved  into  Federal  District  Court. 

Since  Michael  Thompson  was  the  prevailing  party  in  the 
proceedings  before  me,  I  see  no  basis  for  the  application  of  Section 
10  by  the  NCAA  Council  against  him.   As  for  the  University  of  Minnesota 
my  order  merely  required  it  to  give  the  student-athlete  a  hearing 
which  met  minimum  standards  of  due  process  required  by  our  United  States 
and  Minnesota  constitutions.   Again,  I  see  no  basis  for  imposing 
sanctions  against  it. 

It  may  be  that  the  NCAA  has  reasons  for  its  action  other  than 
my  order..   If  not,  it  would  be  my  opinion  that  such  action  as 
described  in  your  letter  is  arbitrary  and  unreasonable 

Enforcement  Section  10  of  the  NCAA  regulation  appears  overbroad. 
It  is  my  belief  that  no  one  should  be  penalized  for  asserting  in  good 
faith  his  legal  rights  in  a  judicial  proceeding. 

Sincerely,   _ 


A.  Paul  Lommen 


APL:rmo 
Encl. 
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We  would  finally  mention  briefly  the  Reed  Larson  case,  because  it 
points  to  one  of  the  subcommittee's  recommendations  shortly  to  fol- 
low. Larson  was  an  outstanding  hockey  player  in  high  school,  and  as 
such,  signed  an  agreement  with  a  player-agent  obligating  him  to  play 
for  a  professional  feeder  team  of  the  Boston  Bruins,  in  exchange  for 
certain  financial  benefits.  The  signing  occurred  one  week  after  Lar- 
son's 17th  birthday,  between  his  junior  and  senior  years  in  high  school. 
One  week  after  the  signing  he  and  his  father  sent  letters  disaffirming 
the  contract  (he  was,  after  all,  a  minor),  and  Larson  never  received  a 
thing  and  never  put  a  blade  to  ice  as  a  result  of  that  repudiated  agree- 
ment. What  he  really  wanted  to  do  was  attend  and  play  hockey  for 
the  University  of  Minnesota. 

The  university,  for  its  part,  had  precious  few  hockey  scholarships, 
and,  suspecting  there  might  be  an  eligibility  problem  because  of  this 
whole  unfortunate  but  happily  moot  and  now  resolved  problem, 
brought  it  to  the  NCAA's  attention.  The  NCAA  would  otherwise 
never  have  known.  Minnesota,  quite  simply,  sought  a  resolution  of 
the  matter  in  advance  so  as  to  avoid  risking  one  of  its  few  scholarships 
on  a  student  who  might — remote  though  that  seemed — be  declared 
ineligibile  at  a  later  date. 

Unlike  the  Big  Ten  Conference,  which  sensibly  approved  Larson's 
eligibility  well  in  advance  of  the  school  year  (on  the  basis  of  his 
minority  when  the  contract  was  executed),  the  NCAA  demonstrated 
a  slovenly  devotion  to  legalistics,  which  is  curious  when  one  considers 
that  the  organization  goes  out  of  its  way  to  avoid  them  where  due 
process  is  concerned.  As  Eligibility  Subcommittee  Chairman  John 
Toner  explained,  the  young  man  could  not  be  declared  eligible  "be- 
cause Mr.  Larson  was  not  a  student  athlete  enrolled  at  an  NCAA 
member  institution."  180  Consequently,  Larson  would  have  to  be  en- 
rolled in  the  university,  then  declared  ineligible  by  the  university, 
whereupon  the  university  could  appeal  to  the  Eligibility  Subcommit- 
tee's well  known  largesse. 

Of  course  in  the  process  the  university  would  be  risking  a  scholar- 
ship if  things  did  not  later  turn  out  just  right,  and  Larson,  who  could 
not  have  gone  anywhere  without  such  a  scholarship,  would  have  suf- 
fered, with  about  the  same  violence,  the  same  capricious  trajectories 
a  hockey  puck  experiences  in  a  wild  game. 

That  prospect  was  onerous  enough  to  prompt  Larson  to  try  the 
courts.  Only  in  this  case  there  is  a  happy  ending.  Under  threat  of  an 
injunction  against  the  NCAA,  the  unofficial  promise  of  leniency  on 
the  part  of  the  NCAA's  Eligibility  Subcommittee  was  so  reassuring 
that  Larson  and  his  university  took  the  gamble.  Minnesota  admitted 
him  as  a  student,  declared  his  ineligibility,  appealed  to  the  Subcom- 
mittee for  restoration  of  eligibility  and  got  it. 

End  of  story,  except  to  note  that  Larson  today  plays  hockey  for  the 
Detroit  Redwings,  after  a  distinguished  athletic  career  with  Minne- 
sota, doubtless  a  little  wiser  for  having  endured  the  sheer  silliness 
of  the  "Catch  22"  scenario  the  NCAA  wrote  for  him  a  few  years  ago. 

» Hearings,  i>.  1432  (September  28,  1978). 
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FINDINGS   AND   RECOMMENDATIONS 

The  Subcommittee  finds  that  the  present  practice  of  allowing  the 
Committee  on  Infractions  to  seek  information  from  enforcement  staff 
with  respect  to  penalties,  but  which  does  not  afford  member  institu- 
tions an  opportunity  at  the  same  time  to  appear  on  the  same  issue,  to 
be  inherently  unfair. 

The  Subcommittee  finds  that  the  practice  of  forcing  member  in- 
stitutions adjudged  by  the  Committee  on  Infractions  to  be  guilty  of 
violation  of  the  "extra  benefit/'  rule  to  declare  individual  athletes 
ineligible  after  a  prescribed  hearing,  to  be  a  self-indulgent  fiction  and 
an  abdication  of  the  NCAA's  own  responsibility,  which  puts  such 
member  institutions  to  an  untenable  choice  between  two  legal,  moral, 
and  practical  evils,  which  is  repugnant  to  the  Subcommittee's  sense  of 
fair  play. 

The  Subcommittee  further  finds  that  this  practice  encourages  a 
visitation  of  penalties  for  sins  of  the  institution  on  relatively  defense- 
less student  athletes,  whose  sins  if  any  there  be,  may  be  comparatively 
minor. 

The  Subcommittee  further  finds  that  Section  10  of  the  NCAA's 
Enforcement  Procedures,  allowing  for  retributive  sanctions  against 
member  institutions  or  individuals  if  and  when  court  actions  are 
ultimately  resolved  in  favor  of  the  NCAA,  to  constitute  a  dangerous 
and  unacceptable  inhibition  on  citizens  of  the  United  States  seeking 
access  to  the  courts. 

Accordingly  the  Subcommittee  recommends  that  the  NCAA  adopt 
appropriate  changes  in  its  present  procedures,  as  follows : 

(1)  Ex  Parte  Contacts. — The  subcommittee  does  not  much  care 
whether  the  penalty  recommendation  comes  from  the  newly  created 
infractions  committee  clerk  recommended  in  a  previous  section,  or 
from  a  hearing  open  to  all  affected  parties.  It  should  not,  obviously, 
come  from  only  one  of  the  parties. 

(2)  Who  Declares. — Ineligibility  should  be  declared,  if  at  all,  by 
the  NCAA  itself,  whose  philosophy  may  or  may  not  allow  it  to  do  so 
without  extending  membership  privileges  to  (and  therefore  jurisdic- 
tion over)  student  athletes.  The  Subcommittee  does  not  go  so  far  as 
to  suggest  the  same  principle  for  "boosters"  or  other  so-called  "rep- 
resentatives of  institutional  athletic  interests"  for  obvious  reasons,  but 
the  subcommittee  is  nevertheless  concerned  that  such  individuals  have 
no  adequate  access  to  the  penalty  system. 

In  any  event,  the  subcommittee  believes  that  whatever  the  system 
ultimately  adopted  by  the  NCAA,  should  institutions  or  individuals 
challenge  it  through  the  processes  of  law,  there  should  be  no  addi- 
tional liability.  This  means  that  Section  10  of  the  current  procedures 
should  be  repealed  outright,  effectively  leaving  in  place  the  original 
penalties  ordered  by  the  NCAA  should  a  court -challenge  prove 
unsuccessful. 

(3)  Major /Minor  Offenses. — The  infractions  committee  should  have 
the  flexibility,  the  discretion  befitting  the  eminence  of  the  men  who 
serve  on  thj  Committee,  to  distinguish  between  major  and  minor  in- 
fractions of  the  extra-benefit  rule.  As  Dr.  Fuzak  suggested,  there 
should  be  a  finding  of  the  element  of  "knowingly  and  willingly"  be- 
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fore  disciplinary  action  is  taken  against  a  student  athlete  for  any 
violation.181  And  in  any  case,  it  is  inappropriate  to  hold  student  ath- 
letes accountable  for  anything  but  very  serious  financial  aid  viola- 
tions, notwithstanding  that  institutions  and  coaches  should  be  held 
strictly  accountable.182 

(4)  Advance  Eligibility  Determination. — The  Subcommittee  can 
see  no  earthly  reason  why  the  NCAA  cannot,  as  conferences  seem 
able  to  do  with  impunity,  determine  the  eligibility  of  a  student,  upon 
proper  request  by  a  member  institution,  before  the  student  is  enrolled, 
or  for  that  matter  even  before  he  is  recruited,  given  sufficient  facts. 
The  NCAA's  official  explanation  for  not  doing  so  we  find  to  be  ironi- 
cally and  rigidly  legalistic. 

F.   THE   SYSTEM   AS   IT  WORKS  :  THE   SUBSTANTIVE   RULES 

A  "patchwork  quilt" 

Fairness  in  an  adjudicatory  system  turns  for  the  most  part  on 
procedures.  For  that  reason  the  Subcommittee's  chief  interest  has  not 
been  in  the  substantive  rules  of  the  NCAA.  We  would  not  even  hazard 
a  comment  on  whether  a  recruited  high  school  student  should  be 
afforded  two  expense-paid  trips  to  a  college  campus,  for  example,  or 
three,  or  even  four.  That  Ave  leave  entirely  to  the  association. 

But  for  the  over-all  scheme  to  be  fair  the  substantive  rules  must 
have  two  essential  ingredients :  definition  and  predictability  in  appli- 
cation. That  is  to  say,  they  must  be  clear  enough  to  be  understood  by 
the  people  who  are  to  follow  them,  and  they  must  be  applied  with  an 
oven  hand. 

We  might  add  that  as  a  whole  the  rules  should  proscribe  conduct 
perceived  by  a  clear  majority  of  NCAA  members  to  be  truly  wrong- 
ful, lest  the  enforcement  program  fail  to  command  the  respect  it 
deserves  and,  if  it  is  to  survive,  needs. 

There  are  problems.  Commissioner  Neinas  told  the  subcommittee 
many  of  the  existing  rules  are  "impractical"  and  "unenforceable"  and 
that  there  is  a  failure  in  the  overall  scheme  to  properly  distinguish 
hot  ween  major  and  minor  offenses.183  Dr.  Kegler  suggested  that  they 
are  vague  and  confusing.184  And  Chancellor  Wharton,  suggesting 
wholesale  revision  and  recodification  of  the  rules,  said  they  resemble 
nothing  so  much  as  a  "patchwork  quilt."  185 

Again,  appearances  are  important.  If  these  eminent  NCAA  constit- 
uents speak  disparagingly  of  the  rules,  then  almost  by  definition  they 
need  revision.  But  it  is  not  just  a  mater  of  esthetics  .There  are  some 
practical  consequences  of  these  problems.  The  burden  placed  on  an 
institution,  for  example,  in  dealing  with  allegations  of  infractions 
of  petty  rules  is  unnecessarily  aggravated.  As  Kegler  told  the 
subcommittee :  18G 

The  first  problem  with  the  NCAA's  policies  and  practices  is  the  overwhelming 
number  of  allegations — in  our  case  112 — both  substantial  and  petty,  which  they 
require  the  institution  to  admit  or  to  investigate  and  disprove,  as  well  as  the 
substantial  requests  for  the  collection  of  material.  The  NCAA  compels  the  insti- 


,s'  Hearings,  p.  474  (March  14,  1978). 

*  Hearings,  p.  700ff  (June  0.  1978). 
««  Hearings,  p.  257fl  (March  13.  1978). 
ls;i  Hearings,  p.  100  (February  28.  197S) 
u»  Hearings,  p.  258  (March  18,  1978). 
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tution  to  put  enormous  resources  into  the  collection  of  information  on  extremely 
petty,  small,  and  insignificant  allegations  of  wrongdoing.  .  .  .  The  inclusion  of 
these  kinds  of  allegations  causes  the  institution  to  spend  time  and  money  need- 
lessly in  the  investigation  and  to  be  unnecessarily  diverted  from  those  issues 
which  have  far  greater  significance  to  the  overall  athletic  program. 

Such  pettiness  also  has  the  practical  effect  of  undermining  member 
respect  for  the  whole  program.  Dr.  Fuzak  commented  that  such  petty 
rules  create  "a  good  deal  of  resentment  on  the  part  of  individual  insti- 
tutions,"; and  uAlso  I  believe  it  makes  some  of  the  infractions  and 
some  of  the  penalties  look  ridiculous."  187 

As  we  have  already  seen,  because  the  infractions  committee  under 
current  procedures  has  no  latitude  whatever  when  it  comes  to  a  viola- 
tion of  the  extra-benefit  rule,  and  because  institutions  accordingly  are 
required  absolutely  to  declare  the  violator  ineligible  for  competition, 
with  all  the  legal  mischief  that  commonly  creates,  petty  rules  can  have 
serious  consequences.  Dr.  Fuzak  again : 188 

Mr.  Raabe.  [T]hese  technical  violations,  on  occasion,  can  lead  to  catastrophic 
consequences,  both  to  an  institution  and  to  a  student-athlete.  Is  that  not  true? 
Mr.  Fuzak.  I  am  reluctant  to  accept  "catastrophic",  but  I  think  serious. 

Moreover,  a  maze  of  minor  technicalities  can  obtain  traps  for  the 
unwary : 

Mr.  Raabe.  Is  it  possible,  and  quite  probable,  that  an  investigation  of  almost 
any  institution  in  the  country  could  reveal  a  number  of  violations? 

'Mr.  Fuzak.  As  long  as  certain  kinds  of  what  I  would  consider  minor  or  technical 
violations  are  involved,  I  believe  that  to  be  true.  I  do  not  think  it  would  be  true 
if  you  looked  at,  let  us  say,  major  kinds  of  violations. 

Thus,  if  virtually  all  member  institutions  in  the  country  are  guilty 
of  what  Fuzak  calls  "minor  technical  violations"  there  emerges  at  least 
the  appearance  of  a  potential  for  selective  enforcement,  which  serves 
only  to  further  undermine  respect  for  the  system.  If  even  the  best  of 
citizens  are  constantly  liable  to  prosecution  the  system  takes  on  a 
pervasive  quality  of  fear  and  intimidation. 

The  subcommittee  did  not,  however,  find  that  the  enforcement  pro- 
gram of  the  NCAA  is  by  design  selective.  That  much  had  been  charged, 
even  to  the  point  of  suggesting  that  the  staff  maintained  a  kind  of  "hit 
list"  of  institutions  it  wanted  to  hurt  and  yet  another  list  of  those  it 
wanted  to  protect.189  But  if  the  enforcement  staff  wanted  to  zero  in 
on  an  institution  for  any  reason,  it  certainly  could,  and  as  we  have 
seen,  once  an  inquiry  is  undertaken  some  violation  with  potentially 
serious  ramifications  is  nearly  always  the  result. 

Part  of  the  reason  perfectly  well  intended  men  find  themselves  in 
violation  of  minor  and  highly  technical  rules  may  be  that  they  are 
human  beings  first,  coaches  and  educators  second,  and  only  then  sophis- 
ticated students  of  NCAA  rules.  As  UNLV  basketball  coach  Jerry  Tar- 
kanian  stated  it : 190 

Some  of  today's  rules  basically  eliminate  much  of  the  personal  interaction  be- 
tween a  coach  and  athlete  and,  in  this  day  and  age,  so  many  student  athletes,  as 
well  as  other  students,  need  that  extra  interaction,  some  special,  considerate 
action,  that  extra  personal  warmth  that  shows  that  a  coach  and  his  family  do 
care. 


187  Hearings,  p.  474  (March  14.  1978). 

188  Ibid.,  at  p.  489. 

189  By  J.  Brent  Clark  in  Hearings,  p.  6ff  (February  27,  1978). 

190  Hearings,  p.  S13  (June  9,  1978). 
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I  am  not  talking  about  expensive  actions,  but  through  the  interpretation  of 
current  NCAA  rules,  they  could  be  called  "extra  financial  benefits"  by  NCAA 
investigators. 

A  coach  and  an  athlete  become  very,  very  close.  The  relationship  that  you 
develop  there  when  you  are  in  competition  together,  you  have  to  have  a  personal 
interest.  I  really  believe  that. 

I  don't  believe  you  can  coach  an  athlete  and  get  results  unless  you  do  have 
a  personal  interest.  Yet,  if  you  do  have  a  personal  interest  and  if  you  do  any 
of  the  things  that  I  mentioned  above,  it  is  a  violation. 

I  believe  if  you  were  to  follow  these  rules  to  the  letter,  a  coach  would  have  to 
coach  his  team  from  say  three  to  five  and  not  see  them  again  until  three  o'clock 
the  next  day. 

I  don't  believe  that  you  can  be  effective  coaching  in  that  manner.  Please  under- 
stand me,  I  do  not  think  that  a  student  athlete  should  receive  any  better  care 
or  treatment  than  any  other  student  should  expect,  but  the  student  athletes  should 
not  be  forced  to  take  anything  less. 

Tarkanian  went  on  to  point  out  that  if  he  were  a  professor  of  math- 
ematics and  allowed  a  student  with  a  personal  problem  to  spend  the 
night  in  his  home  and  use  his  phone  to  call  his  parents,  he  would  be 
called  a  good  and  caring  educator,  but  if  as  a  coach  he  did  the  same 
thing  he  wTould  be  branded  a  cheat. 

And  Chancellor  Wharton  reminded  us  of  just  what,  after  all,  is 
being  regulated : 191 

I  submit  that  when  you  need  a  book  of  more  than  289  pages  to  tell  you  how  to 
conduct  intercollegiate  athletics,  you  are  no  longer  talking  about  "sport." 

FINDINGS   AND   RECOMMENDATIONS 

The  Subcommittee  finds  that  the  rules  contain  many  minor  and 
so  widely  perceived  as  vague,  confusing,  unenforceable  and  contain- 
ing traps  for  the  unwary  that  they  create  more  resentment  than  re- 
spect and  thereby  serve  more  to  undermine  the  NCAA  than  to  properly 
regulate  intercollegiate  sports. 

The  Subcommittee  finds  that  the  rules  contain  many  minor  and 
extremely  technical  prohibitions  which  are  in  no  way  distingushed 
from  those  against  serious  misconduct,  and  which  if  applied  in  prac- 
tical situations  virtually  encourage  violations. 

Therefore  the  Subcommittee  recommends  that  the  NCAA  resolve  to 
revise  and  completelv  recodify  its  substantive  rules  with  an  eye  to  sim- 
plicity and  clarity,  liberalization  with  respect  to  certain  natural  and 
customary  practices  now  constituting?:  minor  infractions,  and  other- 
wise separating  major  from  minor  violations. 

The  latter  causes  the  NCAA  some  justifiable  pause  in  that  if  minor 
infractions  with  set  penalties  were  distinguished  from  major  ones, 
institutions  might  be  encouraged  to  take  what  would  then  be  a  cal- 
culable risk  in  violating  them.  We  prefer,  however,  to  side  with  former 
NCAA  president  John  Fuzak.  who  in  answer  to  a  question  from  Minor- 
ity Counsel  Bernard  Wunder  on  whether  such  a  separation  of  major 
and  minor  infractions  was  possible,  said  :  1!)- 

I  think  it  can  be  done.  I  think  it  can  be  done  in  terms  of  looking  at  the  kinds 
of  things  that  relate  to  amateurism,  the  principle  of  amateurism.  .  .  . 


1,11  Hearings,  p.  ir>o  (February  28.  1978). 
^Hearings,  ]».  504  (March  14.  197S). 


III.  The  Challenge  To  Reform 

Almost  no  one  who  testified  before  the  subcommittee  indicated 
the  slightest  desire  for  federal  intrusion  in  intercollegiate  athletics. 
Mississippi  State's  Dixon  Pyles  was  the  lone  exception.  He  recom- 
mended that  Congress  create  a  National  Intercollegiate  Athletic  Board 
with  very  broad  powers  over  both  the  substance  and  procedures  of 
the  NCAA.193  And  Minnesota's  Peter  Magrath  preceived  a  federal 
interest : 194 

I  think  the  Federal  Constitution  does  mandate  certain  requirements  for  fair 
play.  I  submit  that  the  NCAA  is  not  in  fact  a  voluntary  organization.  I  think 
it  does  have  some  powers  that  should  be  subject  to  Federal  law. 

But  even  he  would  be  very  reluctant  to  invite  federal  controls: 195 

Mr.  Chairman,  Mr.  Representative,  I  have  reservations  about  too  much 
Federal  intrusion  in  other  situations.  So,  to  be  consistent  with  that,  I  would 
hope  that  Federal  control  at  this  time  is  not  necessary.  But  I  would  hope  that 
there  would  be  some  kind  of  continuing  oversight  by  Congress  as  to  what  is 
taking  place  because  I  think  that  some  very  strong  human  rights  and  economic 
issues  are  involved. 

But  I  would  prefer  not  to  have  detailed  Federal  regulations. 

At  the  same  time  there  were  many  expressions  of  skepticism  over 
whether  the  NCAA  is  capable  of  reforming  itself.  Irwin  Ward's 
testimony  is  an  example : 196 

I  do  not  think  one  school  can  take  the  initiative,  or  will  take  the  initiative 
within  the  framework  of  the  NCAA  to  try  to  get  revision  of  procedures  and 
fairness  in  these  enforcement  procedures. 

The  reason  is  that  simply  from  my  observation  one  school  is  afraid  to. 

When  the  NCAA  is  one-on-one  with  one  institution,  it  is  a  bad  situation.  The 
only  way  that  effective  external  pressure  can  be  brought  to  bring  about  needed 
provisions  in  the  procedures,  I  think,  is  by  some  outside  source  or  by  generating 
sufficient  concern  and  interest  to  stir  up  enough  people  within  the  NCAA  to  take 
action  collectively. 

The  subcommittee  hopes  naturally  that  its  own  investigation  and 
this  report  may  constitute  just  the  sort  of  "effective  external  pres- 
sure" Mr.  Ward  was  thinking  of;  and  that  federal  action  can  be 
avoided.  We  tend  to  agree  with  Commissioner  Mickey  Holmes  that 
NCAA  self-reform  is  both  possible  and  preferable : 197 

Mr.  Santini.  Do  you  believe  that  we  can  get  the  kind  of  institutional  changes 
that  we  are  talking  about  adopted  within  the  XCAA? 

Mr.  Holmes.  Yes.  I  am  very  confident. 

Mr.  Santinx  Will  it  take  an  intervention  of  the  Lord  to  do  it  ? 

Mr.  Holmes.  Xo.  *  *  *  I  think  there  is  going  to  be  very  major  action  taken 
in  January  . . . 

The  subcommittee  certainly  hopes  so,  notwithstanding  that  there  is  a 
good  deal  of  evidence  that  we  have  reason  to  be  skeptical. 

For  one  thing,  NCAA  officialdom  is  riddled  with  a  certain  insti- 
tutional defensiveness,  bordering  on  paranoia,  which  would  be  amus- 

193  Hearings,  p.  118  (February  2S,  1978). 
1W  Hearings,  p.  434  (March  13,  1978). 
1!»Ibiid.,  at  p.  431. 

^Hearings,  p.  129  (February  28.  1978). 
197  Hearings,  p.  532  (March  14,  1978). 
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in#  because  of  official  resentment  of  the  defensive  postures  of  investi- 
gated member  institutions,  if  it  were  not  so  serious  and  pervasive. 

It  seems  mainly  to  be  a  staff  phenomenon,  but  it  showed  up  else- 
where too.  as  one  NCAA  defender  after  another  went  out  of  his  way 
to  criticize  the  subcommittee  and  its  witnesses  for  attacking  the  in- 
tegrity and  propriety  of  individual  members  of  the  XCAA  infrac- 
tions committee  and  Council  and  the  association's  officers.  Of  course 
no  one,  not  one  witness  and  not  one  member  of  the  subcommittee,  had 
done  any  such  thing.  Indeed  every  witness  had  gone  to  some  lengths 
to  praise  these  individuals,  particularly  for  their  integrity. 

There  were  other  defensive  suggestions  that  the  subcommittee  and 
its  witnesses  were  trying  to  dismantle  the  NCAA's  enforcement  pro- 
gram, that  we  apparently  did  not  believe  there  should  be  rules  of 
conduct  at  all.  That  too  is  ridiculous.  But  for  one  recommendation 
that  student  athletes  should  be  free  to  contract  and  make  as  much 
money  as  they  like.198  which  the  subcommittee  specifically  rejects, 
no  one  seriously  called  for  anything  but  an  even  stronger  and  more 
effective  program.  They  did.  of  course,  criticize  certain  procedures, 
which  prompted  Executive  Director  "Walter  Byers  to  exclaim,  "I 
think  all  the  criticisms  are  surface  and  do  not  have  substance  to 
them."  199  not  some,  or  most,  mind  you,  but  all. 

Neither  are  we  the  first  to  encounter  this  type  of  reaction.  In  the 
fall  of  1976,  when  the  Big  Eight  and  Missouri  Vallev  Conferences, 
through  Commissioners  Neinas  and  Holmes,  decided  to  sponsor  a 
resolution  at  the  upcoming  NCAA  annual  convention  calling  for  ap- 
pointment of  a  special  committee  to  merely  examine  enforcement 
procedures,  the  presidents  of  the  two  conferences  '"received  very  in- 
teresting, quite  defensive,  why-would-you  do-this-type  letters  from 
the  chairman  of  the  committee  on  infractions."  Holmes  was  asked  if 
he  could  elaborate  on  the  defensive  reaction  to  his  resolution  :  20° 

Mr.  Holmes.  Yes.  After  the  final  session  of  the  1977  convention  was  com- 
pleted, as  we  were  leaving  the  meeting  room,  I  was  first  confronted  by  Mr. 
Byers.  He  wanted  to  know  who  we  were  after.  "Who  are  yon  after?  Who  are 
von  trving  to  get?" 

I  tried  to  explain  to  him  that  that  was  not  at  all  the  intent  of  the  resolution. 
Our  intent  of  the  resolution  was  to  thoroughly  examine  the  process.  If.  through 
this  examination,  it  was  determined  that  the  only  way  we  could  have  a  viable 
national  enforcement  process  was  through  what  existed  at  that  point,  then  so 
be  it." If,  on  the  other  hand,  there  needed  to  be  some  amendments  In  the  process, 
bring  them  back  before  the  association  and  let's  vote  upon  them. 

But  he  was.  I  think,  quite  convinced  that  we  were  after  a  particular  member 
of  the  enforcement  staff:  which  was  not  the  case  at  all.  A  little  bit  later.  I 
ran  into  Bill  Hunt.  He.  too,  reacted  in  a  very  similar  manner.  In  fact,  his 
phrase  was,  "What  are  you  trying  to  do,  through  this  process,  are  you  trying  to 
establish  a  Gestapo  status  for  our  enforcement  program?"  I  shook  my  head. 
I  thought  I  misunderstood  him.  In  fact.  I  laughed  it  was  so  ludicrous,  referring 
to  what  process  we  proposed  as  a  formation  of  a  (Jestapo-type  situation  for 
XCAA  enforcement.  .  _  .     , 

Later  at  a  meeting  of  the  council  following  the  convention,  Mr.  Byers  raised 
the  question  of  whether  the  resolution  submitted  for  distribution  to  the  delegates 
was  intended  to  disparage  the  enforcement  departmen  by  innuendo. 


Sometimes  this  type  of  defensiveness  is  a  little  more  ominous,  one 
ioht   Bay  Offensive.  Representative  Santini's  interest    m  the  subcom- 
mittee's investigation  apparently  prompted  NCAA  stall'  to  goto  the 
trouble  and  expense  of  greatly  enlarging  a  frame  61  some  MU    tele- 


«  Hearings,  p.  5431!  (April  17,  1978).  The  witness  was  Dans  Tyree. 
"  Hearings,  i>.  10.°..s  (September  27.  1978). 
*»  Hearings,  p.  516  (March  14,  1978). 
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vision  videotape  depicting  the  congressman  sitting  with  other  INLY 
fans  at  a  Rebels  basketball  game.  It  was  noted  that  Mr.  Santini  was 
wearing  a  UNLV  beanie.201 

In  the  midst  of  Minnesota's  legal  fight  with  the  XCAA  President 
Magrath  took  the  microphone  at  a  football  game  half-time  and  ap- 
pealed to  the  fans  for  funds  to  help  defray  growing  legal  costs.  Byers 
soon  after  wrote  Magrath  demanding  a  verbatim  transcript  of  Ma- 
grath's  remarks.  Representative  Tom  Luken  commented : 202 

I  might  say  one  thing  that  I  agree  with  yon  Dr.  Magrath.  is  that,  if  the  XCAA 
is  so  thin-skinned  as  to  send  yon  a  letter  after  yon  made  the  half  time  statement. 
asking  for  a  verbatim  copy,  that  smacks  of  intimidation.  I  think  the  XCAA 
ought  to  really  take  note  that  that  kind  of  practice  should  not  occur. 

Some  of  the  defensiveness  seems  based  on  a  kind  of  merciless  cyni- 
cism, a  sort  of  where-there's-smokc-there's-fire  feeling  that  institu- 
tions damaged  by  a  bad  process  probably  deserve  it.  XCAA  Secre- 
tary-Treasurer Edgar  Sherman,  referring  to  Mr.  Santini's  comment 
that  the  process  depends  on  fallible  men  who  sometimes  make  mistakes 
to  the  detriment  of  member  institutions,  was  heard  to  snap.  "I  have 
to  remind  you,  though,  that  the  institutions  would  not  get  caught  up 
in  that  if  they  kept  their  skirts  clean  !"  203 

So  the  subcommittee  is  skeptical,  but  it  is  still  very  hopeful  that 
self -reform  is  the  answer. 

It  was  in  that  spirit  that  a  bi-partisan  effort  was  made  bv  the  sub- 
committee to  prompt  reform.  In  a  letter  of  August  8,  1978,  signed 
by  Chairman  Moss  and  Representative  Norman  Lent,  the  NCAA 
Council  was  asked  to  review  some  46  recommendations  for  reform. 
Not  all  of  them  by  any  means  have  since  been  adopted  by  the  subcom- 
mittee, which  merely  wanted  to  pass  along  all  cogent  suggestions 
which  had  been  made  in  the  course  of  our  hearings. 

Chairman  Moss  went  so  far  as  to  order  that  this  report  be  held  open 
pending  the  Council's  response.204  The  Council  did  consider  all  the 
recommendations,  which  the  subcommittee  is  pleased  about,  on  two 
separate  occasions,  and  transmitted  its  response  to  the  subcommittee 
in  two  stages.  All  of  that  correspondence  appears  as  an  appendix  to 
this  report.205 

At  first  blush,  the  subcommittee  is  pleased  and  encouraged  by  the 
Council's  commendable  and  largely  favorable  consideration  of  a  num- 
ber of  the  recommendations  now  endorsed  by  the  subcommittee  in  this 
report.  For  example,  the  Council  apparently  agrees  that  there  should 
be  a  statute  of  limitations  on  infractions,  that  there  rhould  not  be 
ex  parte  contacts  by  staff  before  the  infractions  committee,  that  the 
need  for  an  evidentiary  standard  should  at  least  be  studied,  that  the 
infractions  committee  should  be  separated  from  the  function  of  ap- 
proving Official  Inquiries,  that  the  desirability  of  limiting  the  scope 
of  an  appeal  is  at  least  worth  studying,  and  that  the  substantive  rules 
should  be  reviewed.206 

At  the  same  time  the  subcommittee  is  disheartened  by  the  Council's 
assertion  that  some  of  our  recommendations  are  alreadv  in  force;  and 
by  its  rejection  outright  of  others.  A  few  stand  out  as  particularly 
troubling. 


**  Reference  to  this  odd  episode  was  made  throughout  the  hearings. 

202  Hearings,  pp.  255  and  435  (March  13.  197S). 

203  Hearings,  p.  9S9  (September  27,  197S). 

204  Ibid.,  at  p.  873. 

205  The  Appendix  appears  after  p.  at  p.  61. 
200  See  Council  Minutes  in  Appendix. 
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The  Council  rejected  the  suggestion  that  a  transcript  be  provided 
of  Committee  on  Infractions  hearings  on  grounds  that  it  would  vio- 
late the  confidentiality  assured  member  institutions.  In  our  view,  since 
it  is  the  member  institutions  themselves  who  want  the  transcripts  in 
the  first  place,  the  Council's  reasoning  fails. 

The  Council's  rejection  of  the  suggestion  concerning  ex  parte  in- 
fluence on  the  infractions  committee  in  the  penalty  phase  of  the  proc- 
ess simply  misses  the  point.  The  subcommittee  does  not  recommend  that 
the  committee  be  prevented  from  obtaining  staff  input,  only  that  the 
people  who  are  to  be  penalized  have  some  say  in  the  matter  too,  and 
at  the  same  time. 

The  Council  rejected  the  recommendation  that  students  be  de- 
clared ineligible,  if  at  all,  by  the  NCAA,  not  member  institutions.  The 
reason  is  tautological :  that  it  would  somehow  violate  fundamental 
principles  of  the  NCAA.  President  Thompson's  entirely  reasonable 
suggestion  that  the  question  be  put  to  the  NCAA  membership  for  a 
vote  at  the  next  annual  convention,  according  to  Council  minutes,  fell 
on  deaf  ears.  The  rejection  of  even  that  mild  suggestion  raises  some 
question  in  the  subcommittee's  mind  about  the  Council's  willingness 
to  submit  the  status  quo  to  a  test  of  self-government. 

Finally  and  most  importantly,  since  it  goes  to  the  very  essence  of 
the  "cooperative  principle,"  the  Council  rejected  the  recommendation 
in  favor  of  joint  and  parallel  investigations  by  enforcement  staff  and 
member  institutions.  The  subcommittee  is  astonished  and  bitterly 
disappointed  by  the  Council's  reasoning  on  the  point.  Callin<r  joint 
and  simultaneous  investigations  "clearly  impracticable,"  Council 
minutes  note :  "The  NCAA  staff  had  consulted  with  numerous  state 
and  federal  agencies  involved  in  investigative  activities,  including  the 
FBI  and  the  Internal  Revenue  Service :  every  such  agency  disagreed 
with  the  suggestion  and  said  such  joint  investigative  activity  would  be 
implausible."  207 

If  Council  members  honestly  cannot  see  the  patent  absurdity  of 
likening  what  purports  to  be  the  cooperative  enforcement  efforts  of  a 
voluntary  association,  with  the  overtly  adversarial  criminal  investiga- 
tive process  of  the  FBI  and  the  IRS,  then  we  would  agree  that  coop- 
eration in  the  NCAA  is  implausible.  We  need  hardly  add,  even  in  pass- 
ing, that  the  due  process  protections  afforded  by  the  federal  investiga- 
tive process  cause  the  NCAA's  to  pale  by  comparison. 

In  our  view,  the  simple  adoption  of  joint  interviews  would  elimi- 
nate more  than  half  the  mischief  the  present  enforcement  program  is 
pi  a  trued  by;  but  if  it  is  up  to  the  Council,  apparently,  it  is  not  to  be. 

Having  said  all  that,  there  is  really  only  one  recommendation  the 
subcommittee  makes  for  the  short  term  : 

RECOMMENDATION 

The  Subcommittee  recommends  the  appointment  of  an  independent 
Blue  Ribbon  Committee  by  the  NCAA  at  its  next  annual  convention 
(January,  11)79),  said  Committee  to  be  charged  with  the  responsibil- 
ity of  reviewing  and  assessing  the  entire  NCAA  enforcement  program 
with  a  view  toward  essential  fairness  in  the  system,  and  to  report  its 
findings  and  recommendations  in  sufficient  time  <<>  be  considered  in  full 
l)V  all  NCAA  members  in  January  of  L980. 
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This,  it  seems  to  the  subcommittee,  is  so  reasonable  as  to  defy  oppo- 
sition. But  even  this  idea  has  been  rejected  by  the  Council,  ostensibly 
because  "Study  commissions  are  classic  means,  in  the  Council's  judg- 
ment, to  spend  a  great  deal  of  time  and  produce  nothing."  -os  The  sub- 
committee is  confused  at  this  point.  On  the  one  hand.  Dean  Reynolds 
veritably  bragged  about  how  extensive  revisions  in  the  enforcement 
program  were  brought  about  by  two  special  committees  formed  to 
study  the  process  and  make  recommendations.209  Even  in  the  body  of 
President  Thompson's  letter  of  November  22,  1978,  transmitting  the 
Council's  rejection  of  the  idea,  he  recounts  the  achievements  of  such 
committees  in  the  past.210 

The  subcommittee  believes  it  is  worth  a  try.  Since  this  report  and 
the  extensive  hearing  record  that  goes  with  it  will  not  have  been  re- 
leased in  sufficient  time  for  all  NCAA  members  to  have  properly  con- 
sidered it,  adoption  of  some  of  the  specific  recommendations  for 
reform  we  espouse  would  doubtless  be  precipitous.  That  is  why  we  rec- 
ommend a  Blue  Ribbon  study  committee. 

But  if  NCAA  officialdom  prevents  even  that  from  happening,  and 
soon,  the  subcommittee  will  reluctantly  reexamine  its  present  posture 
with  respect  to  federal  intervention  in  intercollegiate  athletics.  For 
there  are  simply  too  many  good  reasons  why  such  a  Blue  Ribbon 
panel  should  be  established  at  this  time: 

(1)  According  to  the  NCAA,  special  study  committees  have  been 
instrumental  in  achieving  earlier  improvements  in  the  enforcement 
program.  For  example,  in  1971,  an  ad  hoc  committee  was  directed  to 
study  the  Association's  enforcement  procedures.  The  committee's  ex- 
tensive recommendations  were  endorsed  by  the  Counci'  in  1972,  and 
thereafter  adopted  by  the  convention.  In  1974,  a  speci:  committee  on 
enforcement  was  appointed  to  study  future  NCAA  enforcement  goals 
and  objectives.  As  a  result,  proposals  were  adopted  to  revise  enforce- 
ment procedures  and  expand  the  enforcement  program.211 

(2)  Mr.  Byers  stated  it  had  been  known  in  1974,  at  the  time  of  the 
adoption  of  new  procedures,  that  increasing  the  size  and  involvement 
of  the  enforcement  staff  would  lead  to  an  increased  number  of  cases 
and  more  extensive  penalties,  and  would  likely  result  in  some  com- 
plaints regarding  the  activities  of  staff  investigations.212  Over  four 
years  have  now  elapsed  since  that  time  and  complaints  have  been  made 
about  various  aspects  of  the  enforcement  procedures.  In  this  regard, 
all  of  the  cases  reviewed  by  the  Subcommittee,  as  well  as  other  con- 
troversial cases,  have  been  decided  since  that  time. 

(3)  Two  years  ago,  the  Big  Eight  Conference  and  the  Missouri 
Valley  Conference  sponsored  a  resolution  at  the  annual  convention 
which  called  for  the  creation  of  an  independent  committee  to  review 
the  enforcement  practices  and  procedures  of  the  NCAA.  Due  to  time 
constraints,  the  resolution  was  not  acted  upon.  Testimonv  received  by 
the  Subcommittee  indicated  that  the  resolution  had  widespread  sup- 
port within  the  NCAA  : 213 


2<»  Ibid. 

208  Hearings,  p.  1061  (September  28,  1978). 

210  See  Appendix. 
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Mr.  Devine.  If  you  know,  do  you  generally  reflect  their  views  in  your  state- 
ment here  today  on  the  approach? 

Mr.  Neinas.  May  I  say  that,  Congressman  Devine,  when  the  Big  Eight  and  the 
Missouri  Valley  were  going  to  introduce  the  resolution  which  we  did  in  January 
of  1977,  the  commissioners  of  those  conferences  that  you  mentioned  [Big  Ten 
Conference  and  Atlantic  Coast  Conference]  indicated  that  they  felt  that  their 
people  would  support  that  resolution  if  it  were  to  be  brought  to  the  floor  of  the 
convention.  They  did  not  have  time  to  caucus  with  their  people  to  put  their  name 
on  as  sponsorship,  but  they  informed  me  that  they  would  support  it. 

Mr.  Devine.  How  about  the  other  commissioners,  of  the  Southwest  Conference, 
Pacific  Conference? 

Mr.  Neinas.  My  recollection,  sir,  is  that  I  believe  nine  conferences,  seven  other 
conferences,  seven  conferences  other  than  the  Big  Eight  and  Missouri  Valley 
indicated  they  would  support  that  resolution. 

(4)  The  NCAA  enforcement  procedures  have  never  before  been 
studied  in  depth  by  a  Congressional  body.  The  Subcommittee's  exten- 
sive hearing  record  and  report  would  provide  a  launching  point  for 
the  independent  Blue  Ribbon  Committee's  study. 

We  might  finally  say  that  this  challenge  for  self-reform  is  issued  by 
the  Subcommittee  on  Oversight  and  Investigations  in  good  faith  and 
with  high  hopes.  For  the  people  to  whom  the  challenge  is  issued — the 
members  of  the  NCAA — we  know  to  be  genuinely  devoted  to  the  best 
interests  of  students  and  educators  and  the  best  traditions  of  institu- 
tional justice. 


MINORITY  VIEWS  OF  THE  HONORABLE  NORMAN  F.  LENT,  SAMUEL  L.  DEVINE, 
JAMES  M.  COLLINS,  MATTHEW  J.  RINALDO,  AND  DAVE  STOCKMAN 

Introduction  and  Overview 

The  Subcommittee  Report  in  our  view  has  to  be  approached  and 
considered  on  two  levels.  The  first  level,  the  one  which  we  consider 
to  be  most  important,  is  the  recommendations.  As  to  this  aspect  of  the 
report,  we  are  quite  frankly  pleasantly  surprised.  We  do  not  agree  with 
all  of  the  recommendations,  and  we  will  discuss  our  differences  and  agree- 
ments with  these  recommendations  at  a  point  later  in  these  views.  As  a  general 
proposition,  though,  the  recommendations  are  in  the  main  ones  with 
which  equally  well-intentioned  and  well-meaning  persons  can  disagree. 
We  were  delighted,  for  instance,  that  the  report  does  not  in  any  way 
recommend  federal  intervention  into  intercollegiate  sports,  for  this  in  our 
opinion  would  have  been  a  grave  mistake  of  inestimable  proportions. 

As  we  count  them,  the  report  contains  eighteen  (18)  separate 
recommendations:  we  agree  with  seven  (7);  agree  in  principle  with 
five  (5),  disagreeing  with  the  form  of  the  recommendation  not  with  the 
notion  presented;  and  disagree  with  six  (6).  We  take  this  position 
because  these  recommendations  address  appearances  of  unfairness  in  the 
NCAA  Enforcement  procedure.  We  believe  that  the  NCAA  does  not  have  a 
fairness  problem.  What  the  NCAA  has  is  some  appearance  of  fairness  problems, 
but  as  we  know, what  is  perceived  to  be  unfair  by  a  person  is  considered 
by  that  person  to  be  unfair. 

Our  analysis  of  this  situation  begins  with  the  proposition  that  no 
system  of  dispute  resolution  no  matter  how  fair  the  procedural  framework 
can  be  fair,  in  fact,  unless  those  persons  charged  with  administering 
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the  program  are  fair-minded  persons.  Good  procedures  do  not  make  bad 
people  good.  We  believe  that  those  administering  the  NCAA  Enforcement 
program  have  been,  are  now,  and  will  continue  to  be  fair-minded  persons 
who  will  make  e^ery   effort  to  deal  with  those  with  whom  they  come  into 
contact  in  a  fair  way.   We  also  note  that  the  Subcommittee  report  does 
not  find  that  the  NCAA  enforcement  process  is  corrupt;  does  not  find 
wrongdoing  on  the  part  of  those  administering  it;  and  goes  to  some 
effort  to  point  out  that  it  is  not  challenging  the  integrity  of  the 
Members  of  the  NCAA  Council  nor  the  Committee  on  Infractions. 

With  these  thoughts  in  mind,  especially  the  thought  that  we  are 
dealing  with  persons  of  exceptionally  high  integrity  and  outstanding 
reputations  for  fairness,  we  advance  or  concur  in  certain  recommendations 
that  we  believe  will  enhance  the  perception  of  fairness.  As  a  practical 
matter,  none  of  the  cases  which  we  reviewed  in  hearings  would  have  been 
changed  in  ultimate  outcome  if  these  procedures  had  been  in  place  at  the 
times  that  those  cases  were  considered  by  the  NCAA.  Even  without  these 
changes,  however,  we  still  believe  that  the  NCAA  enforcement  procedure 
is  intrinsically  fair  and  evenhanded.  We  believe,  for  instance,  that 
our  hearings  and  this  report  should  lay  to  rest  once  and  for  all  the 
charges  that  the  NCAA  engages  in  selective  enforcement,  that  there  are 
"hit  lists"  or  alternatively  "sacred  cows."  The  Subcommittee's  lengthy 
investigation  simply  does  not  support  such  a  finding. 

The  second  level  on  which  we  view  the  report  is  the  discussion  area 
where  there  are  lengthy  dissertations  discussing  the  various  findings  and 
recommendations,  while  theoretically  attempting  to  demonstrate  the  necessity 
for  the  recommendations.  This  portion  of  the  report  is  a  real  tragedy. 
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It  is  petty,  sarcastic,  intemperate,  pejorative,  and  wholly  unbefitting 
a  serious  discussion  of  the  issues.  We  believe  that  this  aspect  simply 
undermines  the  credibility  of  the  report,  and  we  desire  to  completely 
disassociate  ourselves  from  it.  The  truly  sad  part  about  all  of  this 
is  that  such  an  approach  was  simply  not  necessary.  We  saw  this  report 
as  an  opportunity  to  salvage  something  from  these  hearings  and  investi- 
gation, but  the  report  resorts  to  the  same  sort  of  petty  sarcasm  that 
permeated  the  hearings.  The  report  could  have  gone  a  long  way  to  restoring  the 
dignity  of  the  Subcommittee.  The  logic  for  writing  the  report  in  this 
fashion  escapes  us,  because  for  almost  all  of  the  recommendations,  even  the 
ones  with  which  we  disagree,  reasonable  arguments  can  be  made  on  their 
behalf.  The  report  did  not  need  to  be  sensationalized,  for  we  had  far 
too  much  sensationalism  at  the  hearings  which  resulted  in  far  too  much 
sensationalism  in  the  press.  The  report  was  one  last  opportunity  to 
take  the  high  road  but  that  did  not  eventuate.  Now  was  not  the  time  to 
repeat  unfound  charges.  What  is  the  goal  here?  It  should  have  been  to 
make  in  a  dispassionate  fashion  some  well-reasoned  recommendations  and 
explain  your  reasons.  This  is,  in  our  minds,  at  least  the  function  of 
a  report. 

Testimony  of  J.  Brent  Clark 

To  this  day,  we  still  do  not  know  of  all  of  the  circumstances 
leading  up  to  the  hiring  of  Mr.  Clark  as  a  Counsel  to  this  Subcommittee 
nor  to  his  subsequent  testimony.  Mr.  Clark  was  formerly  an  NCAA 
enforcement  staff  member  who  was  hired  to  assist  the  Subcommittee  in 
its  investigation.  This  episode  is  undoubtedly  the  darkest  moment  in 
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the  history  of  the  last  four  years  on  this  Subcommittee.  It  had  the 
effect  of  bringing  discredit  to  the  Subcommittee  and  its  investigation, 
for  it  certainly  appeared  to  be  an  unscrupulous  act.  The  ultimate  irony  is 
that  this  Subcommittee  had  only  a  little  over  a  year  earlier  recommended 
in  its  report  on  Federal  Regulation  and  Regulatory  Reform  that  the 
Federal  Trade  Commission  amend  its  rules  to  prohibit  any  Commissioner 
or  staff  member  at  the  GS-15  level  or  above  from  appearing  before  the 
Commission  or  advising  a  client  in  a  pending  matter  for  a  period  of  two 
years  after  leaving  the  Commission.  The  justification  for  this  proposal 
was  that  it  would  "remove  much  of  the  concern  about  unfairness"  and 
"bolster  public  trust."  Why  did  not  the  Subcommittee  apply  the  same 
standard  to  itself  that  it  had  recommended  for  others?  We  do  not  know, 
because  we  were  not  consulted  on  the  matter  for  under  our  Committee  rules 
these  decisions  are  made  by  the  Subcommittee  Chairman  subject  to  the 
approval  of  the  Majority  members. 

Mr.  Clark  then  became  the  leadoff  witness  at  the  Subcommittee's 
hearing  on  February  27,  1978,  and  in  his  testimony  made  \/ery   serious 
charges,  such  as  "bribery"  and  "flesh  peddling"  against  current  and  former 
NCAA  enforcement  personnel.  No  one  apparently  sought  to  determine 
whether  these  charges  were  true  or  not.  Mr.  Clark  was  quite  simply 
just  permitted  to  make  them,  even  though  they  would  be  injurious  to 
the  reputations  of  the  individuals  charged  by  him. 

Mr.  Clark's  charges  were  given  wide  currency  in  the  press,  because 
they  were  sensational,  a  fact  which  was  obvious  to  us  reading  his  draft 
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testimony  in  advance  of  his  appearance  before  the  Subcommittee.  Press 
stories  preceding  Mr.  Clark's  testimony  had  alternatively  described 
him  as:  "a  key  witness",  "the  Committee's  star  witness",  "the  break- 
through witness",  "a  blockbuster  witness",  and  "a  semi-folk  hero". 

The  press  accounts  following  Mr.  Clark's  testimony  accentuated  the 
bribery  charges  made  by  him.  The  New  York  Times'  Sports  Page  headline 
on  February  28,  1978  was  "NCAA  Accused  of  Bribery  to  Uncover  Rule 
Violations"  and  the  Washington  Post'  Sports  Page  headline  for  the  same 
day  read:  "Hearing  Told  NCAA  Bribed  Athletes." 

On  February  28,  1978,  Walter  Byers,  Executive  Director  of  the  NCAA, 
issued  a  six-page  statement  in  which  he  denied  Clark's  sensational 
charges  of  "bribery"  and  "flesh  peddling". 

Because  Mr.  Clark  was  a  member  of  the  Subcommittee  staff  and 
because  some  members  of  the  Subcommittee  were  concerned  about  the 
integrity  of  the  hearing,  Chairman  Moss  appointed  a  Special  Task  Force 
to  investigate  those  allegations  in  Clark's  testimony  that  had  been 
called  into  question.  We  are  attaching  to  these  views,  as  Appendix  I, 
a  memorandum  written  to  us  by  our  Counsel  to  the  Subcommittee  giving 
the  more  complete  details  of  how  this  investigation  came  into  being. 

The  investigation  into  Mr.  Clark's  charges  began  on  March  8,  1978, 
and  lasted  until  April  25,  1978  when  a  report,  dated  April  24,  1978,  was 
delivered  to  Chairman  Moss  setting  forth  the  findings  of  the  Special 
Task  Force.  In  summary,  the  Special  Task  Force  concluded  that  the 
hearing  record  was  deficient  and  that  there  had  been  no  "bribery"  nor 
"flesh-peddling."  Mr.  Clark  submitted  his  resignation  letter  to 
Chairman  Moss  on  April  24,  1978.  The  date  of  Mr.  Clark's  resignation 
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came  less  than  two  months  after  his  testimony  and  thirteen  (13)  days 
after  he  had  been  interviewed  by  the  Special  Task  Force.  As  a  result 
of  this  interview  with  the  Special  Task  Force,  Mr.  Clark  knew  on 
April  11,  1978  that  Major  Jones  had -not  corroborated  his  story  on  the 
Major  Jones  bribery  incident;  that  none  of  the  principals  in  the 
James  Delaney  bribery  incident  corroborated  his  testimony;  and  that  the 
Special  Task  Force  had  learned  during  its  investigation  that  Mr.  Clark 
had  been  aware  that  Mr.  Douglas  Dunlop  had  been  cleared  of  charges  of 
flesh-peddling,  but  that  Clark  repeated  the  charge  anyway. 

The  Subcommittee's  "star"  witness  was,  thus,  thoroughly  discredited 
as  a  result  of  the  Subcommittee's  own  investigation.  The  timing  of 
Mr.  Clark's  resignation,  in  our  view,  was  not  coincidental  with  the 
completion  of  the  investigation  by  the  Special  Task  Force. 

"Scope  and  Method:  Problems  Along  the  Way" 

Under  the  above  heading  in  the  report,  there  follows  a  roughly 
four  (4)  page  account  of  alleged  problems  the  Subcommittee  encountered 
in  pursuing  this  investigation.  We  address  this  section  of  the  report 
not  because  it  deals  with  any  truly  substantive  matters,  but  because  it 
does  not.  This  section  in  our  mind  is  an  illustration  of  our  earlier 
expressed  criticisms  about  this  report. 

In  this  section,  much  of  the  discussion  focuses  around  the  problems 
the  Subcommittee  encountered  in  having  institutions  come  forward  and  be 
identified  as  being  openly  cirtical  of  the  NCAA.  The  report  indicates 
that  the  Subcommittee  had  to  compel  some  to  come  forward,  but  still  others 
came  forward  voluntarily  albeit  fearfully.  After  having  said  this  much, 
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however,  the  report  then  quotes  Chairman  Moss  as  saying:  "the  Chair 
has  had  to  reject  institutions  desirous  of  appearing  before  the 
Committee  and  to  try  to  limit  the  amount  of  testimony  that  would  go  into 
the  record  so  that  it  would  be  illustrative  of  the  problem  and  not  just 
redundant..." 

We  think  two  observations  are  in  order  here:  First,  there  is  the 
internal  contradiction.   If  "fear"  was  a  "problem"  why  is  it  that  the 
Chairman  had  to  reject  institutions  who  were  apparently  willing  to  come 
forward.  So,  we  must  conclude  that  these  references  were  added  only  to 
spice  up  and  sensationalize  the  report  accomplishing  no  real  point. 

Our  second  observation  about  this  fear  point  is  that  we  are  aware  of  no 
instance  or  threat  of  NCAA  retribution  against  member  institutions,  players, 
or  coaches  who  appeared  before  our  Subcommittee.  If  there  had  been,  we 
are  sure  that  these  matters  would  have  came  to  our  attention  and  we 
would  have  roundly  condemned  such  practices.  •" 

A  second  point  made  in  the  report's  discussion  of  "problems  along 
the  way",  is  that  the  Subcommittee  heard  only  from  previously  penalized 
institutions,  because  you  cannot  know  about  the  procedure  unless  you 
have  been  through  it.  The  purpose  of  this  discussion  in  the  report  was 
to  overcome  criticism  of  the  Subcommittee  for  only  hearing  from  the 
wrongdoers. 

We,  too,  are  critical  of  the  witness  selection  and  have  some  observa- 
tions on  this  point.  The  first  is:  Why  does  the  report  feel  compelled 
to  justify  its  selection  of  witnesses  and  institutions  that  came  forward. 
We  think  that  the  compulsion  stems  from  the  fact  that  there  is  some  truth 
to  the  criticism.  By  this  we  mean,  not  the  fact  that  the  Subcommittee 
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heard  only  from  wrongdoers,  because  the  report  in  our  view  is  accurate 
when  it  says  you  cannot  know  about  the  procedure  unless  you  have 
experienced  it.  Our  position  is  that  the  criticism  is  quite  appropriately 
on  the  mark  when  you  consider  which  institutions  appeared  in  relation 
to  the  number  that  have  been  through  the  process.  The  question  we 
raise  then  is:  Do  the  institutions  which  testified  reflect  the  point 
of  view  of  those  institutions  who  have  been  through  the  process.  We  do 
not  know  and  that  is  the  nature  of  our  criticism  not  that  the  Subcommittee 
heard  only  from  wrongdoers. 

On  this  point,  a  few  statistics  are  in  order.  Since  January  1,  1972, 
there  have  been  seventy-four  (74)  institutions  who  have  been  through  the 
process.  This,  of  course,  in  contrast  to  the  approximately  800  members 
of  the  NCAA  or  less  than  10%.  The  Subcommittee  received  testimony  from 
just  seven  (7)  institutions  (University  of  Minnesota,  Michigan  State 
University,  Oklahoma  State  University,  Mississippi  State  University, 
University  of  Denver,  North  Carolina  State  University  and  the  University 
of  Nevada  at  Las  Vegas),  or  slightly  more  than  9%  of  those  who  had  been 
through  the  process.  We  will  not  be  so  unfair  as  to  argue  that  the  views 
expressed  by  the  seven  (7)  institutions  which  did  appear,  represent  the 
point  of  view  of  only  9%   of  those  which  have  been  through  the  process 
or. 9%  of  the  NCAA  Membership,  but  our  record  is  virtually  devoid  of 
information  on  the  feelings  of  the  67  others  who  have  been  through  the 
process,  but  from  which  we  did  not  receive  testimony.  For  all  we  know, 
some,  all,  or  some  large  portion  of  the  remainder  of  those  who  have  been 
through  the  process  also,  may  be  satisfied  for  they  may  not  have  found 
or  perceived  the  system  to  be  unfair. 
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A  final  point  in  this  section  is  that  we  think  that  it  is  fair 
to  say  that  the  report  overblows  the  NCAA's  initial  reluctance  to  turn 
over  to  the  Subcommittee  its  confidential  files.  We  can  understand 
this  reluctance  and  concern  for  confidential  treatment.  We  must  add, 
though,  that  when  the  Subcommittee  did  get  these  files  that  they  were 
treated  in  an  extremely  reasonable  and  proper  manner. 


The  Cooperative  Principle 

In  the  report's  discussion  of  the  NCAA's  cooperative  principle,  the 
approach  is  to  adopt  its  own  view  as  to  what  "cooperative"  means  then  to 
say  the  NCAA  does  not  follow  the  cooperative  principle.   "Cooperative" 
is  certainly  a  word  that  is  susceptible  to  this  sort  of  thing.  When  the 
NCAA  tells  an  institution  we  are  not  going  to  provide  you  with  names  of 
our  sources,  it  is  rather  easy  to  charge  that  the  NCAA  is  not  being 
"cooperative",  for  certainly  one  of  the  definitions  of  the  word  cooperate 
from  which  "cooperative"  is  derived  means  act  together.   If  you  accept 
this  definition  of  the  word  and  place  the  NCAA  activities  in  this  context, 
then  you  have  made  a  case.  Cooperate  also,  however,  has  another  definition 
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which  states  that  the  word  means  to  associate  with  another  or  others 
for  a  mutual  benefit.  It  is  this  definition  which  is  applicable  to 
NCAA  investigations. 

What  the  NCAA  wants  to  accomplish  by  the  cooperative  principle  is 
to  place  before  the  Committee  on  Infractions  full  information  for  its  review 
and  consideration  so  that  the  best  and  fairest  finding  possible  can  be 
made.  So  what  "cooperative"  means  in  the  NCAA  context,  which  is 
consistent  with  the  definition  we  offered  above,  is  "non-adversarial". 
The  contemplation  is  that  the  NCAA  Enforcement  staff  will  investigate 
an  athletic  program  and  develop  whatever  information  it  can,  normally 
by  using  the  services  of  a  field  investigator.  After  having  investi- 
gated, the  Committee  is  apprised  of  the  findings. 

If  the  Committee  determines  that  the  information  developed  by  the  field 
investigator  warrants  the  sending  of  an  Official  Inquiry  then  such  is 
forwarded  to  the  institution's  President.  The  Official  Inquiry  is  a 
series  of  allegations  based  upon  evidence  developed  by  the  field  investi- 
gator. What  the  institution  is  asked  to  do  is  investigate  the  matter 
itself  or  take  a  fresh  look  at  these  things  and  see  what  you  find.  What 
the  Committee  wants  is  for  the  institution  to  do  its  own  investigation, 
for  it  is  its  athletic  program  in  question,  and  tell  the  Committee  what 
it  finds  out.  If  the  institution  can  confirm  the  allegation  so  be  it, 
but  if  the  institution  can  find  exculpatory  evidence  then  so  be  it. 
The  Committee  simply  wants  to  know  what  the  institution  can  find  out 
utilizing  its  own  resources.  In  this  fashion,  you  have  two  reviews  of 
the  matter,  and  the  Committee  at  its  hearing  will  have  the  benefit  of 
both  viewpoints.  The  institution  is,  thus,  cooperating  with  the 
Committee  in  order  to  reach  the  best  possible  decision. 
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In  an  extreme  effort  to  show  how  the  NCAA's  approach  can  work  to 
the  distinct  disadvantage  of  an  institution,  the  report  cites  an  instance 
where  the  mother  of  a  student  athlete  who  had  made  serious  allegations 
against  the  institution  had  died.  It  was,  thus,  impossible  to  interview 
the  mother  during  the  University's  self  investigation.  That  being  the 
case,  the  University  requested  the  NCAA  to  provide  it  with  the  NCAA  staff 
investigator's  memorandum  of  interview  with  the  mother.  The  NCAA 
declined  to  provide  the  memorandum.   The  report  leaves  the  matter 
at  this  point  and  quotes  from  that  portion  of  the  letter  indicating  the 
refusal.  What  the  report  does  not  reveal,  however,  in  a  truly  misleading 
fashion  is  that  the  remainder  of  the  NCAA's  letter  went  on  to  tell  the 
institution  what  information  it  had  received  from  the  mother  citing  the 
"special  circumstances"  resulting  from  the  death  of  the  mother  for  so 
doing.  The  entirety  of  the  letter  is  below: 
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November  22,  1975 

Confidential. 

Mr.  Joseph  T.  Dixon  Jr. 
Benson  &  Tully 

1200  Title  Insurance  Building 
Minneapolis,  Minnesota  551*01 

Dear  Mr. ;  Dixon: 

This  is  in  reference  to  your  November  lU   letter  concerning  the  NCAA's 
intervlev  with  Mrs.  Bernlce  Barker. 

As  noted  in  our  previous  correspondence,  it  is  the  policy  of  the 
NCAA  Committee  on  Infractions  not  to  provide  copies  of  staff  memo- 
randums to  institutions  Involved  In  infractions  cases.   In  the  Com- 
mittee's view,  the  extenuating  circumstances  in  Mrs.  Barker's  case 
are  not  cause  for  a  vaiver  of  this  policy. 

In  light  of  these  special  circumstances ,  hovever,  the  Committee  has 
authorized  the  staff  to  provide  the  University  the  following  Informa- 
tion. Mrs.  Barker  Is  a  primary  source  of  information  contained  In 
Allegations  36  and  1*0  of  the  official  inquiry;  further,  she  provided 
supporting  information  related  to  Allegations  37 »  3C  and  39. 

Mrs.  Barker  roported  that  assistant  basketball  coach  Jimmy  Williams 
made  the  promises  described  in  Allegation  36,  and  she  indicated  that 
Williams  promised  during  a  telephone  conversation  that  she  would 
receive  the  money  described  in  Allegation  1*0.  Mrs.  Barker  acknow- 
ledged receipt  of  this  money  (approximately  $^50),  but  did  not  spe- 
cifically identify  the  individual  who  actually  handed  the  money  to 
her. 

Please  contact  this  office  if  you  have  any  additional  questions  con- 
cerning this  matter. 

Sincerely, 


Warren  S.  Brown 

Assistant  Executive  Diroctor 


WSB:Jb 

cc :   Mr. 

Wayne  Dufce 

Mr. 

Stanley  B.  Kegler 

Mr. 

Merle  Loken 

Dr. 

C.  Peter  Magrath 

NCAA  Committee  on  Infractions 
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As  can  be  seen  from  the  entirety  of  the  letter  rather  than  a 
single  paragraph  taken  out  of  context,  the  NCAA  put  the  institution 
into  a  position  of  knowing  what  the  mother  had  told  the  NCAA.  The 
report  only  told  half  the  story.  In  a  footnote,  the  report  acknow- 
ledges that  the  NCAA  did  provide  some  information,  but  that  the 
institution  did  not  know  how  much.  The  logic  of  this  statement  escapes 
us,  because  what  the  NCAA  had  done  by  providing  this  information  was  to 
lock  itself  in  as  to  what  the  mother  had  said.  If  at  the  hearing  after 
having  provided  this  information  to  the  institution,  the  NCAA  staff 
had  come  forward  with  information  not  provided  by  it  to  the  institution, 
the  institution  could  have  clearly  and  justifiably  claimed  to  the 
Committee  that  they  had  been  totally  deceived.  Such  was  not  the  case. 

NCAA  --  A  Voluntary  Association 

The  NCAA  says  that  it  is  a  voluntary  association  of  member  institu- 
tions, and  the  courts  have  so  held.   The  report,  however,  takes  issue 
with  this  concept  on  the  grounds  that,  yes  the  NCAA  may  be  a  de  jure 
voluntary  association,  but  that  it  is  de  facto  non-voluntary.  The 
reasoning  to  support  this  thesis  is  the  commonly  stated  notion  that 
in  order  to  play  "big  time"  intercollegiate  athletics  you  must  be  an 
NCAA  member,  thus  making  NCAA  membership  compulsory. 

We  believe  that  the  NCAA  is  a  voluntary  association.  What  the 
report  and  those  others  claiming  otherwise  seem  to  ignore  is  that  those 
who  play  "big  time"  college  athletics  are  needed  by  the  NCAA  more  than 
they  need  the  NCAA.  The  reason  for  this  is  the  simple  fact  that  they 
are  the  revenue  producers  especially  as  a  result  of  television  contracts 
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for  football  and  basketball.  The  television  networks  really  do  not 
want  to  televise  games,  especially  in  football,  the  biggest  revenue 
producer,  between  small  school  "A"  versus  small  school  "B".  They  want 
to  televise  such  games  as  Alabama  against  Nebraska  or  Notre  Dame  against 
Southern  California.  These  are  the  games  that  the  viewing  audience 
wants  to  see,  and  the  networks  make  their  money  through  selling  com- 
mercials for  showings  that  attract  big  audiences. 

Given  what  we  have  said  above,  if  the  institutions  playing  "big 
time"  athletics  were  to  withdraw  from  the  NCAA,  and  form  a  new  entity, 
they  would  be  in  a  position  to  negotiate  their  own  television  contracts, 
set  their  own  rules  etc.,  and  not  have  to  share  the  largesse.  In 
football  for  instance,  if  the  Pac  10,  Big  Ten,  Southwest  Conference, 
Southeast  Conference,  Big  8  Conference  along  with  independents,  Notre 
Dame,  Penn  State  and  Pittsburgh  were  to  withdraw  from  the  NCAA,  they 
could  do  precisely  that. 

As  a  matter  of  fact,  just  this  sort  of  movement  appeared  to  begin 
in  1976  with  the  establishment  of  the  College  Football  Association  (CFA). 
The  big  schools  did  not  like  some  of  the  rules  governing  the  number  of 
scholarships  and  limitations  on  the  number  of  coaches  permitted  by  the 
NCAA.  The  Atlanta  Journal  of  June  17,  1976,  reported  that  the  Big  10 
and  Pacific  8  (now  Pacific  10)  conferences  decided  not  to  join  the  CFA 
because  they  did  not  want  to  be  a  part  of  a  group  whose  possible  goal 
was  separation  from  the  NCAA.  However,  all  of  the  other  major  confer- 
ences named  above  joined.  The  Atlanta  Journal  of  June  15,  1976,  indicated 
that  Coach  Barry  Switzer  of  Oklahoma  suggested  mass  withdrawal  of  the  big 
schools  from  the  NCAA.  This  we  believe  demonstrates  that  withdrawal 
from  the  NCAA  is  not  merely  "pie  in  the  sky"  theory,  but  could  wery   well 
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happen.  This  in  our  opinion  demonstrates  the  voluntary  aspect  of  the 
NCAA  as  a  group  formed  for  mutual  benefit.  If  the  small  schools  want 
to  withdraw,  the  NAIA  already  exists.  If  the  big  schools  want  to 
withdraw,  a  CFA  type  plan  is  a  possible  alternative. 

Frustration 

Under  this  general  heading,  the  report  engages  in  some  of  its  worst 
abuses.  A  case  in  point  is  the  recitation  of  the  situation  where 
Coach  Norman  Sloan  of  North  Carolina  State  University  testified  before 
the  Subcommittee  that  William  Hunt  of  the  NCAA  had  said  to  him  in  effect 
that  the  NCAA  was  "going  to  get"  the  University  of  Nevada  Las  Vegas 
Coach,  Jerry  Tarkanian,  because  Coach  Tarkanian  attempted  to  set  up 
NCAA  investigators  with  drugs  and  prostitutes.  This  is  cited  as  a 
display  of  NCAA  "arrogance."  Mr.  Hunt  denied  this  completely  in  testimony 
before  the  Subcommittee  and  offered  evidence  to  show  that  he  did  not  learn 
of  these  allegations  of  drugs  and  prostitutes  until  a  long  time  after  the 
time  that  Mr.  Sloan  testified  that  their  conversation  had  taken  place. 

Now  we  do  not  know  for  certain  who  said  what  to  whom  and  when  they 
said  it,  but  that  is  our  point.  How  can  the  report  use  this  as  an 
example  of  "displays  of  arrogance"  when  the  facts  have  not  been  estab- 
lished. This  is  totally  unfair  and  the  investigation  and  report  were 
supposed  to  be  about  fairness. 

Another  point  that  the  report  makes  in  this  section  is  that  NCAA 
investigators  "fabricated"  certain  charges  against  Michigan  State  University. 
This  is  a  serious  charge  and  one  that  should  not  be  made  lightly,  but 
that  is  precisely  what  the  report  does.  The  making  of  these  charges 
in  the  report  is  another  example  of  its  unfairness. 
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Mr.  Hunt  and  Mr.  Berst  of  the  NCAA  enforcement  staff  appeared 
before  this  Subcommittee  under  oath, and  thus  subject  to  the  penalties 
of  perjury,  but  they  were  never  asked  a  single  question  about  these 
matters.  Thus,  they  now,  without  an  opportunity  to  respond,  are  being 
charged  with  fabrication.  We  believe  in  this  instance  there  has  been 
a  clear  denial  of  due  process  and  fundamental  fairness  on  the  part  of 
the  Subcommittee.  How  can  a  report  purporting  to  be  about  fairness  and 
due  process  do  such  a  thing  in  good  conscience?  We  cannot  explain,  but 
we  can  and  do  soundly  condemn  this  practice. 

Why  were  these  investigators  never  asked  about  this  when  they 
appeared?  We  do  not  know.  We  do  know,  however,  that  the  preponderance 
of  the  questions  directed  to  them  had  their  source  in  the  long-since 
discredited  testimony  of  J.  Brent  Clark.  This  report  attempts  to  damage 
their  reputation  without  having  given  them  an  opportunity  to  respond. 

A  third  point  covered  in  this  section  is  a  truly  meaningless  dis- 
cussion of  enforcement  staff  "batting  averages."  This  is  a  point  which  we 
consider  almost  unworthy  of  discussion,  but  we  do  so  only  to  demonstrate 
why  it  is  unworthy.  The  report  places  heavy  emphasis  on  the  fact  there 
have  been  rare  instances  in  which  an  Official  Inquiry  has  been  issued, 
and  a  single  finding  has  not  been  made,  thus,  an  enforcement  staff 
"batting  average"  of  "well  nigh  100%."  What  the  report  fails  to  disclose 
is  that  only  seven  (7)  institutions  out  of  the  seventy  four  (74)  which 
have  been  through  the  process  have  failed  to  admit  to  at  least  one  of  the 
violations  alleged  in  an  Official  Inquiry.  This  means  that  even  if  the 
staff  did  not  even  come  up  to  plate  at  the  Committee  on  Infractions 
hearings  their  "batting  average"  would  be  91%,  and  in  four  (4)  of  the 
remaining  7  instances,  where  no  violations  were  admitted,  there  was  only 
one  violation  alleged. 
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A  fourth  point  the  report  makes  under  this  heading  deals  with  over- 
reaching conduct  on  the  part  of  NCAA  investigators.  The  report  first 
has  the  sheer  audacity  to  quote  the  long-since  discredited  J.  Brent 
Clark  for  the  proposition  that  student  athletes  being  young,  naive, 
and  impressionable  are  confused  in  a  setting  when  they  are  talking  to 
NCAA  investigators  and  often  give  unreliable  information  because  of 
that  fact. 

In  the  wery   next  paragraph,  however,  the  report  accepts  without 
equivocation  a  student  athlete's  recollection  of  what  was  said  in  this 
"confused"  setting  as  being  totally  accurate.  If  the  setting  is  as 
"confused"  as  the  report  alleges,  how  can  anyone  place  much  faith  in 
the  years  old  recollection  of  someone  recounting  what  transpired  given 
these  "confused"  circumstances.  This  is  a  clear  example  of  "overreaching" 
by  the  report.  You  cannot  have  it  both  ways. 

A  fifth  point  criticizes  the  NCAA  for  not  permitting  the  tape 
recording  or  other  verbatim  transcriptions  of  interviews.  We  find  this 
a  rather  curious  objection,  because  our  Subcommittee's  staff  investigators 
do  not  permit  this  in  their  investigatory  work  nor  is  it  the  policy  of 
the  Federal  Bureau  of  Investigation  to  do  so.  We  see  nothing  sinnister 
in  our  staff  investigators'  approach  and  wonder  why  the  report  implies 
that  there  is  something  wrong  with  this  approach  when  the  NCAA  takes  it. 

During  the  entire  Subcommittee's  investigation,  except  for  the 
J.  Brent  Clark  investigation,  there  were  no  joint  interviews  by  our 
Minority  staff  and  the  Subcommittee  staff.  How  can  you  follow  one 
approach  and  advocate  another?  Our  proceedings  are  not  supposed  to  be 
adversarial  either.  They  should  be  "cooperative",  because  what  this 
Subcommittee  deals  with  is  the  public  interest. 
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The  report,  thus,  in  its  discussion  of  "frustration",  as  in 
its  discussion  of  fear, tends  to  terribly  over-reach  and  over-state  in 
a  rhetorical  effort  to  make  its  point.    Again,  it  does  not  need  to 
do  it. 

"Home  Court  Advantage"  -  Appeals  to  NCAA  Council 

Under  this  general  heading  the  report  in  its  discussion  of  appeals 
to  the  NCAA  Council  indicates  that  an  institution  that  takes  advantage 
of  this  appellate  consideration  runs  the  risk  of  being  placed  in  new 
and  added  jeopardy.  The  report  can  make  this  point  because  the  Council 
does  have  the  power  to  increase  an  institution's  penalty.  The  report 
then  further  makes  the  point  that  some  institutions,  thus,  eschew  appeals 
to  the  Council  because  of  the  fear  of  increased  penalty. 

The  above  is  the  theory,,  now  let  us  look  at  the  practice.  Since 
1973,  there  have  been  sixteen  (16)  appeals  to  the  Council.  In  eight  of 
those  appeals  the  Council  adopted  the  same  penalty  as  proposed  by  the 
Committee  on  Infractions;  in  seven  (7)  of  the  cases  the  Council  reduced 
the  proposed  penalty;  and  in  only  one  case  did  it  increase  a  portion  of 
the  proposed  penalty  while  reducing  other  portions. 

The  only  instance  where  the  Council  increased  a  portion  of  a  penalty 
was  with  respect  to  the  University  of  Denver.  The  increase  amounted  to 
less  than  two  months  additional  probation  for  the  ice  hockey  team,  but 
the  Council,  in  that  same  case,  reduced  the  probationary  period  for  all 
sports  other  than  ice  hockey. 

So,  our  point  is  this,  the  Council  in  practice,  as  opposed  to  theory, 
appears  on  the  basis  of  the  record,  to  decrease  penalties  rather  than 
increase  them.  We  see  no  reason  for  an  institution  to  fear  the  Council 
based  on  their  track  record. 


The  Penalty  Stage 

We  wish  to  make  only  one  point  about  this  discussion  in  the  report, 
because  it  is  not  developed  at  all,  an  omission  of  which  leaves  the 
report  incomplete.  The  report  indicates  that  when  the  Committee  on 
Infractions  has  made  a  determination  that  a  given  student  athlete  has 
violated  NCAA  rules,  the  institution  must  give  the  student  athlete  a 
hearing  and  then  declare  him  ineligible.  This  process  has  been  variously 
referred  to  as  a  "sham",  a  "charade",  or  calling  for  a  "preordained" 
result. 

It  is  true  that  before  declaring  the  student  athlete  ineligible 
the  NCAA  recommends  that  he  be  given  a  hearing  before  any  declaration 
of  ineligibility  is  made.  The  result  of  this  hearing  is  not  "preordained" 
nor  do  we  consider  it  a  "charade"  nor  a  "sham".  The  reason  is  that  this 
hearing  could  turn  up  new  exculpatory  evidence  that  was  not  before  the 
Committee  on  Infractions,  in  which  case  the  student  athlete  does  not 
have  to  be  declared  ineligible,  and  the  Committee  on  Infractions  can  be 
petitioned  by  the  Institution  for  another  hearing  based  upon  this  new 
evidence. 

If  the  institution  finds  no  new  exculpatory  evidence,  then,  yes, 
it  must  declare  the  student  athlete  ineligible  because  the  Committee  on 
Infractions  is  that  body  within  the  NCAA  that  determines  whether  violations 
of  the  rules  have  occurred.  If  a  student  athlete  has  violated  those  rules 
then  the  penalty  is  ineligibility.  For  the  institution  not  to  declare 
the  student  athlete  ineligible,  if  they  find  no  new  evidence,  would  do 
great  violence  to  one  of  the  principal  reasons  why  the  NCAA  exists:  to 
promulgate  common  eligibility  rules.  If  the  institution  substituted  its 
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judgment  for  that  of  the  Committee  on  Infractions,  the  system  would 
simply  fail,  because  you  would  no  longer  have  any  common  eligibility 
rules. 

The  failure  in  the  report  to  develop  this  point  is  a  serious  omission 
which  distorts  what  really  transpires  at  this  phase  of  the  enforcement 
process.  The  hearing  at  the  institution  level  actually  gives  the 
student  athlete  another  instance  to  present  evidence  in  his  own  behalf, 
and  if  the  can  produce  new  evidence  of  an  exculpatory  nature  in  the 
institution's  view,  the  institution  does  not  have  to  declare  the  student 
athlete  ineligible  at  that  point. 

The  Subcommittee  Report's  Recommendations 

In  this  section,  we  intend  to  discuss  each  of  the  recommendations 
contained  in  the  report  and  give  our  reaction  to  them.  There  are  some 
recommendations  that  we  agree  to  in  principle,  but  disagree  with  the 
approach.  In  those  instances  we  will  make  our  own  recommendation. 
A.  Recommendations  with  Which  There  Is  Agreement 

1.  Statute  of  Limitations  -  We  agree  fully  with  the  recommendation 
in  the  report  that  there  be  a  statute  of  limitations  adopted 
into  the  NCAA  rules.  The  NCAA  Council  also  agrees  with  this 
and  has  proposed  an  amendment  to  the  NCAA  convention  to  effect 
this  end. 

2.  Evidentiary  Standards  -  We  agree  that  evidentiary  standards 
should  be  established  by  the  NCAA  for  information  coming 
before  the  Committee  on  Infractions.  The  NCAA  Council  has 
also  proposed  an  amendment  to  the  convention  on  this  point. 
The  evidentiary  standards  proposed  are: 
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"(2)  The  committee  shall  base  its  findings  on 
information  presented  to  it  which  it  determines  to  be 
credible,  persuasive  and  of  a  kind  on  which  reasonably 
prudent  persons  rely  in  the  conduct  of  serious  affairs." 

"(3)  Any  oral  or  documentary  information  may  be 
received,  but  the  committee  may  exclude  information 
which  it  determines  to  be  irrelevant,  immaterial  or 
unduly  repetitious." 

These  standards  appear  to  us  to  be  adequate,  because  they  are 

comparable  to  existing  statutory  standards  for  administrative  proceedings. 

For  instance,  (3)  above  is  taken  directly  from  the  Federal  Administrative 

Procedure  Act  (5  U.S.C.  Sec.  556(d))  and  (2)  above  is  similar  to  the 

standard  found  in  the  State  of  Nevada's  Administrative  Procedure  Act 

(Nev.  Rev.  Stat.  233B. 123(1))  which  provides  that:  "evidence  may  be 

admitted  if  it  is  of  the  type  commonly  relied  upon  by  prudent  men  in 

the  conduct  of  their  affairs." 

3.  Liberalization  of  Gag  Rule  -  This  already  exists.  Institutions 
under  current  rules  are  not  precluded  from  talking  to  the 
press  about  their  investigation,  only  the  NCAA  is  so 
restricted.  No  institution  has  every  been  penalized  for 
talking  to  the  press,  because  it  is  not  a  violation  of  the 
rules.   If  it  were,  we  would  recommend  a  change,  but  there  is 
no  necessity  for  this  recommendation. 

4.  Standard  of  Review  -  We  agree  that  an  appeal  to  the  NCAA 
Council  should  be  narrower  in  scope  than  is  presently  the  case. 
A  de  novo  proceeding  on  appeal  to  the  Council  is  simply  unreal- 
istic and  standards  for  review  should  be  spelled  out  in  the 
NCAA  rules. 
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5.  Hearing  Record  -  This  recommendation  contemplates  the 
employment  by  the  Committee  on  Infractions  of  a  "full-time 
clerk"  comparable  to  a  Judge's  law  clerk  whose  function 

it  would  be  to  prepare  the  Confidential  Report  and  the 
Expanded  Confidential  Report  at  the  direction  and  under 
the  sole  and  exclusive  supervision  of  the  Committee. 
We  think  that  this  constitutes  a  good  idea  which  should  be  seriously 
considered  by  the  NCAA.  As  we  pointed  out  earlier,  we  believe  that  the 
NCAA  does  not  have  a  fairness  problem,  but  it  does  have  an  appearance  of 
fairness  problem.  The  employment  of  a  very  small  staff  would  eliminate 
much  of  the  perceived  unfairness  about  the  system  and  eliminate  the 
charges  of  "coziness"  between  the  Committee  and  the  Enforcement  staff. 

6.  Access  to  the  Process  -  We  agree  with  the  recommendation 

that  it  should  be  made  abundantly  clear  that  an  institution 

can  provide  legal  and  travel  expenses  for  student  athletes 

without  this  being  considered  an  extra  benefit  and,  thus, 

violative  of  NCAA  rules.  The  NCAA  Council  has  already  adopted  an 
interpretation  to  permit  this. 

7.  Ex  Parte  Contacts  -  This  is  still  another  appearance  prob- 
lem. We  think  that  this  problem  would  be  for  the  most 
part  be  solved  by  the  Committee  on  Infractions  hiring  its 
own  clerk,  as  we  indicated  earlier.  We  believe  that  this 
move  in  conjunction  with  the  proposals  already  advanced  the 
the  NCAA  Council  for  convention  consideration  will  solve  this 
appearance  problem. 

The  NCAA  Council  has  proposed  an  amendment  to  require  that  whenever 
the  Council  or  the  Committee  on  Infractions  seeks  new  information  from  either 
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the  institution  or  the  investigative  staff  after  the  formal  hearing  that 
both  parties  will  be  afforded  an  opportunity  to  be  present.  We  totally 
agree  with  this  NCAA  Council  proposal. 

We  believe  that  the  Committee's  retention  of  a  full-time  clerk 
would  solve  the  Ex  Parte  contract  problem  concerning  the  Committee  on 
Infractions  determination  of  institutional  penalties.  The  present 
practice  is  for  the  Committee  to  receive  information  on  past  precedents 
from  the  Enforcement  staff.  A  full-time  clerk  could  perform  this 
function  as  well  and  eliminate  once  again  the  appearance  problem. 

Recommendations  Where  There  Is  Agreement  in  Principle 

1.  Transcript  of  Proceedings  -  We  agree  in  principle  with  the 
recommendation  in  the  report  that  the  rules  governing  tran- 
scripts should  be  liberalized  by  the  NCAA.  We  disagree, 
however,  with  that  aspect  of  the  recommendation  which  states 
that  it  should  be  provided  to  all  true  parties. 

The  NCAA  has  indicated  their  concern  about  providing 
transcripts,  because  of  concerns  about  confidentiality.  We 
believe  that  there  is  legitimacy  to  this  concern  if  there 
was  widespread  distribution  of  these  transcripts. 

We,  therefore,  would  propose  a  compromise  between  the 
report's  position  and  the  NCAA's.  Our  proposal  would  be 
that  a  single  copy  of  the  transcript  of  the  Committee  on 
Infractions  proceedings  be  provided  to  the  institution's 
President,  who  would  be  charged  directly  with  the  responsi- 
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bility  for  assuring  its  confidential  treatment.  We  really 
think  that  the  institution  needs  a  transcript  for  the 
purposes  of  appeal  to  the  Council. 

2.  Supervision  of  the  Enforcement  Staff  -  The  report  recommends 
that  the  NCAA  Enforcement  staff  be  supervised  by  a  new 
Committee  set  up  exclusively  for  that  purpose.  We  really 
have  no  quarrel  with  this  recommendation,  because  it  is 
also  addressed  to  the  "appearance  problem"  which  we  believe 
that  the  NCAA  has  and  which  once  again  goes  to  this  allegedly 
"cozy"  relationship  between  the  Committee  on  Infractions 

and  the  NCAA  Enforcement  staff. 

Because  we  believe  this  to  be  an  appearance  problem 
and  not  a  real  one,  we  likewise  have  no  quarrel  with  the 
NCAA  Council's  proposal  for  dealing  with  the  same  issue. 
The  Council's  proposal  would  relieve  the  Committee  on 
Infractions  from  its  previous  role  in  preliminary  inquiries 
and  Letters  of  Official  Inquiry.  The  Committee's  role 
would  be  simply  establishing  operating  policies  and  investi- 
gative guidelines  for  the  Enforcement  staff.  The  staff  would 
otherwise  be  supervised  by  the  Executive  Director  and  other 
NCAA  officers. 

3.  Procedural  Time  Limitations  -  This  recommendation,  as  we  under- 
stand it,  calls  for  the  time  period  between  the  Letter  of 
Preliminary  Inquiry  and  the  Official  Inquiry  to  be  made 
certain.  We  understand  and  sympathize  with  the  problem  that 
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this  recommendation  is  designed  to  address,  but  how  much 
time  is  appropriate?  We  just  do  not  know.  We  would  favor 
a  standard  specifying  that  this  time  period  in  question  be 
a  reasonable  one  because  of  that  fact.  Under  the  report's 
approach  you  could  set  the  time  limit  at  three  or  four  years, 
but  we  believe  that  to  be  an  unreasonable  length  of  time. 
Reasonable  under  the  circumstances  surrounding  the  indivi- 
dual case  seems  to  be  a  better  standard  in  our  view. 
Self-incrimination  and  Right  to  Counsel  Warnings  -  The 
report's  recommendation  here  is  that  all  individuals  inter- 
viewed by  the  Enforcement  staff  should  be  given  "Miranda" 
type  warnings.  We  emphasize  the  word  "all"  because  that  is 
what  this  recommendation  apparently  means.  We  believe  this 
recommendation,  in  this  form,  to  be  unreasonable. 

This  recommendation  means  that  if  an  NCAA  Investigator 
interviews  a  student  athlete's  brother  or  his  former  high 
school  coach  that  those  persons  must  be  given  these  warnings. 
These  persons  not  subject  to  NCAA  penalties  in  any  way  have 
no  reason  to  be  given  warnings,  because  they  have  nothing 
at  risk. 

We  believe  that  the  standard  should  be  that  these  warn- 
ings should  be  given  when  an  interview  may  develop  informa- 
tion detrimental  to  the  interests  of  the  individual  being 
questioned.  This  is  the  NCAA's  current  standard  for  the 
question  of  when  legal  counsel  can  be  present  during  an 
interview.  This  type  of  standard  closely  approximates  the 
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standard  in  criminal  investigations  and  it  is  a  necessarily 
high  standard  given  the  fact  that  in  those  instances  some- 
one's liberty  may  be  at  stake. 
5.  Advance  Eligibility  Determinations  -  This  is  one  area  that 
we  really  do  not  know  what  to  do  about.  We  again  appreciate 
fully  the  problem  that  the  report's  recommendation  is  directed 
towards.  We  would  recommend  that  the  NCAA  Council  and  its 
Subcommittee  on  Eligibility  Appeals  study  this  matter  thor- 
oughly to  see  if  anything  can  be  done  without  doing  violence 
to  the  system,  and  if  so,  it  should  be  done.  We  have  toyed 
with  advisory  opinions  of  the  sort  given  by  federal  agencies, 
but  we  offer  that  only  as  thought. 

Recommendations  with  Which  We  Disagree 

1.  Participation  by  Other  Affected  Parties  -  This  suggestion  in 
the  report  calls  for  participation  in  the  Infractions 
Committee  and  Council  proceedings  of 

representatives  of  the  institution's  athletic  interests  and 
former  student  athletes  who  have  been  accused  in  an  Official 
Inquiry. 

We  partially  disagree  on  the  grounds:  one,  that  it 
would  be  unduly  burdensome;  and,  two,  some  of  these  indivi- 
duals simply  do  not  have  that  much  to  lose. 

On  the  question  of  burden,  we  must  bear  in  mind  that  the 
NCAA  Council  and  Committee  on  Infractions  members  are  volunteers 
who  have  other  careers  and  professional  obligations.   If  the 
number  of  parties  were  expanded  much  further,  the  time  that  it 
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would  take  to  complete  a  Committee  on  Infractions  hearing 
in  a  case  with  numerous  violations  and  named  individuals 
would  be  inordinate.  Consider  the  Oklahoma  State  case  with  12 
current  and  former  coaches,  7  student  athletes  and  19  repre- 
sentatives of  the  institution's  athletic  interest  named  in 
the  Official  Inquiry.  Given  the  current  practice  of  per- 
mitting accused  coaches  and  student  athletes  to  appear  with 
counsel,  if  the  Subcommittee  recommendation  were  adopted,  a 
case  such  as  Oklahoma  State  would  have  38  parties  in  attend= 
ance  with  possibly  38  attorneys  or  76  persons.  This  would  be 
truly  burdensome  on  the  proceedings. 

On  the  question  of  what  these  additional  parties  have 
at  stake  in  these  proceedings,  we  really  do  not  know  what 
interest  a  former  student  athlete  has  if  he  no  longer  has 
remaining  eligibility.  He  is  no  longer  subject  to  penalties 
for  violating  NCAA  rules,  and  his  reputation  will  not  be 
damaged  by  public  disclosure  due  to  the  fact  that  NCAA 
announcement  of  findings  and  penalties  do  not  use  names  of 
individuals. 

If,  however,  a  student  athlete  has  transferred  from  one 
institution  to  another  and  still  has  remaining  eligibility  and 
is  accused  of  having  violated  NCAA  rules  at  the  first  institu- 
tion, then  we  agree  that  this  student  athlete  should  be  able 
to  participate  in  the  proceedings  with  Counsel.  In  this 
instance,  the  student  athlete's  former  institution  may  not 
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pursue  vigorously  exculpatory  information,  because  he  is  no 
longer  there,  and  thus,  his  interest  would  not  be  represented. 

With  respect  to  representatives  of  the  institution's 
athletic  interests,  these  individuals  really  do  not  have  much 
at  stake,  because  even  if  there  is  a  finding  made  with 
respect  to  him,  the  only  thing  that  the  representative  stands 
to  lose  is  his  ability  to  recruit  on  behalf  of  the  institution. 
Joint  and  Parallel  Investigations  -  This  recommendation  in  the 
report  deals  with  discovery  and  joint  interviews  primarily. 
We  cannot  agree  with  this  recommendation,  because  we  believe 
that  it  could  possibly  do  severe  damage  to  the  enforcement 
efforts  of  the  NCAA. 

If  all  institutions  were  legitimately  interested  in  self- 
enforcement,  and  finding  out  if  any  violations  have  occurred, 
the  system  could  possibly  work,  but  what  if  an  institution  is 
more  interested  in  covering  up  wrong  doing  than  uncovering  it? 
If  that  was  the  case,  the  NCAA,  without  subpoena  power,  would 
be  at  a  tremendous  disadvantage. 

Concerns  about  institutions  covering  up  are  not  illusory. 
One  of  the  by-products  of  the  investigation,  into  the  allega- 
tions of  J.  Brent  Clark,  by  the  Special  Task  Force  was  an 
in-depth  look  at  how  one  institution,  Clemson  University, 
went  about  defending  itself  rather  than  engaging  in  a  good 
faith  effort  to  uncover  the  real  facts. 
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In  the  Clemson  case,  the  institution  "bugged"  the 
office  where  the  NCAA  investigator  was  conducting  on-campus 
interviews  with  an  electronic  device.  This  fact  was  revealed 
to  the  Special  Task  Force  by  a  university  official  who 
referred  to  it  as  being  "illegal  as  hell." 

Clemson  also  submitted  false  and  misleading  affidavits 
as  well  as  an  apparently  forged  affidavit  to  the  Committee 
on  Infractions  in  its  defense.  The  apparently  forged  affir 
davit  in  question  was  a  total  fabrication.  Clemson  also 
came  into  possession  of  incriminating  evidence  during  the 
course  of  its  investigation  which  it  failed  to  turn  over  or 
reveal  to  the  Committee  on  Infractions  and  subsequently 
destroyed  it.  Knowing  full  well  of  this  incriminating  evidence, 
Clemson  still  denied  the  allegation  and  submitted  affidavits 
from  individuals  denying  the  allegation. 

Now  we  are  not  suggesting  that  all  or  even  some  sizable 
minority  of  institutions  act  with  the  degree  of  bad  faith 
that  Clemson  did,  but  if  the  report  recommendation  was 
adopted,  all  institutions  would  be  included.  That  being  the 
case,  schools  not  interested  in  acting  in  good  faith  could 
sabotage  an  investigation.  For  this  reason,  we  cannot  agree 
to  the  recommendation. 
3.  NCAA  Declaring  Student  Athletes  Ineligible  -  Perhaps  the 
recommendation  as  to  which  there  exists  the  deepest  division 
between  the  NCAA  Council  and  some  members  of  the  Subcommittee, 
is  the  recommendation  that  the  responsibility  for  declaration 


90 


of  ineligibility  of  students  who  are  found  to  have  violated 
NCAA  substantive  rules,  should  be  shifted  from  the  member 
institutions  to  the  NCAA  itself.  This  recommendation  is 
founded  on  the  assumption  that  there  is  inherent  unfairness 
in  a  system  in  which  (a)  the  NCAA  Committee  on  Infractions 
makes  certain  fundamental  determinations,  leading  inexorably 
to  the  conclusion  that  a  student  athlete  is  ineligible,  and 
(b)  the  matter  is  then  referred  to  the  particular  institution, 
so  that  the  institution  can  do  the  "dirty  work"  of  actually 
declaring  the  student  ineligible.  Superficially,  the 
recommendation  has  an  appealing  ring:  Why  not  make  the  NCAA, 
which  has  created  all  these  substantive  eligibility  rules 
(albeit  by  action  of  its  member  institutions)  take  responsi- 
bility for  all  aspects  of  an  ineligibility  determination. 

The  NCAA  representatives  at  the  Subcommittee  hearings 
argued  strongly  against  such  an  approach,  essentially  on  the 
theory  that  a  fundamental  pricniple  of  the  NCAA  enforcement 
program  is  "institutional  responsibility",  that  is,  the 
member  institutions  themselves  are  the  primary  mechanisms  by 
which  the  rules  are  to  be  enforced.  As  a  practical  matter,  almost 
all  determinations  of  student  athlete  ineligibility  are  made  at  the 
present  time  by  the  member  institutions,  without  the  intervention 
of  any  NCAA  agency  and  outside  the  context  of  any  infraction  case. 

It  would  be  easy  to  assume,  as  apparently  does  the  report, 
that  the  NCAA's  principal  motive  for  this  position  is  the 
desire  to  avoid  responsibility  for  ineligiblity  determinations. 
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This,  however,  does  not  really  seem  to  be  the  case.  If 
the  record  of  these  hearings  establishes  anything,  it 
establishes  the  fact  that  the  NCAA  --  when  1t  concludes 
through  its  Committee  on  Infractions  that  a  student  athlete 
has  been  involved  in  an  infraction  requiring  him  to  be 
declared  ineligible  —  diligently  and  vigorously  pursues 
that  result,  even  though  it  may  be  unpleasant  for  all  con- 
cerned. Certainly  no  one  could  read  the  University  of 
Minnesota  case  and  reach  any  other  conclusion. 

What  really  seems  to  be  involved  here  is  a  deep,  and 
we  believe,  legitimate,  concern  on  the  part  of  the  NCAA  that 
assumption  by  it  of  all  responsibility  for  determination  of 
student  athlete  ineligibility,  would  lead  to  a  very  substantial 
shift  in  the  philosophy  of  the  NCAA  enforcement  program,  that  is: 
that  the  member  institutions  would  no  longer  have  responsi- 
bility for  enforcement  of  the  eligibility  rules.  Were  the 
NCAA  member  institutions  prepared  to  finance,  perhaps,  a  five- 
fold increase  in  the  NCAA  enforcement  budget,  such  a  program 
might  be  workable,  although  the  inherent  adversary  relation- 
ship under  such  a  program  between  the  NCAA  and  its  member 
institutions  would,  we  suspect,  be  an  anathema  to  all  involved. 
As  a  substitute  for  such  a  radically-increased  enforcement 
program,  the  NCAA  (by  action  of  its  member  institutions),  has 
chosen  to  place  the  primary  legal  and  moral  responsibility  for 
enforcement  of  NCAA  rules  on  the  member  institutions  themselves. 
As  we  understand  the  record,  this  mechanism  works  well  with 
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respect  to  the  vast  majority  of  NCAA  member  institutions: 
Chief  executive  officers,  in  particular,  are  vigorous  in 
their  scrutiny  and  control  of  their  respective  athletic 
departments,  and  when  circumstances  arise  warranting  the 
declaration  of  student  athlete  ineligibility,  such  a  step 
is  accomplished  by  the  institution  as  a  product  of  its  own 
internal  mechanisms. 

The  difficulty  arises  when  a  particular  member  institution 
finds  itself  in  disagreement  with  the  NCAA  body  which  has 
determined  facts  requiring  a  declaration  of  ineligibility, 
or  is  unwilling,  notwithstanding  the  facts,  to  make  a  declara- 
tion of  ineligibility. 

What  the  report  fails  to  confront  is  that  is,  as  is 
recommended  therein,  the  responsibility  for  declarations  of 
ineligibility  is  placed  in  the  hands  of  the  NCAA,  there  is  no 
reason  to  believe  that  member  institutions  will  any  more  be 
willing  to  accept  those  "NCAA"  determinations,  then  they  are 
now  willing  to  accept  responsibility  for  making  determinations 
themselves.   Indeed,  the  fact  that  these  determinations  would 
be  made  in  Shawnee  Mission,  Kansas,  by  a  group  of  individuals 
unknown  on  the  particular  campus  involved,  would  in  our  judg- 
ment be  productive  of  a  far  more  adversary  relationship  than 
does  the  present  situation,  in  which  such  determinations  are 
made  on  the  campus  of  the  student  in  question.  It  may  be 
distasteful  for  an  institution  to  declare  one  of  its  student- 
athletes  ineligible,  but  if  the  facts  so  warrant,  what  is 
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solved  by  requiring  the  NCAA  to  do  it,  rather  than  the 
institution?  It  might  make  life  easier  for  the  university 
president  or  athletic  director  on  their  own  campuses,  but 
we  question  whether  this  consideration  outweighs  the  funda- 
mental notion  of  NCAA  enforcement,  that  is,  the  institutions 
themselves  who  are  the  primary  enforcers  of  the  rules. 

Simply  stated,  we  are  not  persuaded  that  the  system 
advocated  by  the  report  would  be  any  more  satisfactory 
than  the  one  which  now  exists.  Indeed,  we  see  in  such  a 
system  the  danger  that  the  NCAA  enforcement  machinery  would 
have  to  be  radically  increased  in  size,  and  the  danger  that 
the  adversary  role  between  the  NCAA  and  individual  institu- 
tions would  dramatically  increase. 
4.  Revision  and  Recodification  of  NCAA  Rules  -  The  Subcommittee 
report  then  contains  a  recommendation  that  the  NCAA  "revise 
and  completely  recodify  its  substantive  rules  with  an  eye 
to  simplicity  and  clarity,  with  respect  to  certain  natural 
and  customary  practices  now  constituting  minor  infractions 
and  otherwise  separating  major  from  minor  violations." 

In  its  discussion  of  the  NCAA  substantive  rules,  the 
report  does  not  provide  one  single  example  of  a  rule 
which  is  lacking  in  clarity,  but  rather  confines  itself  to 
pejorative  descriptions  of  the  NCAA  rules,  such  as  "patchwork 
quilt"  and  "traps  for  the  unwary". 
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There  is  no  doubt,  on  the  record  before  the  Subcommittee, 
that  the  NCAA  member  institutions  have  found  it  necessary, 
over  the  years,  to  deal  in  their  legislation  with  particular 
fact  situations,  when  they,  in  their  judgment,  believed  that 
a  particular  practice  by  one  or  more  institutions  was  not 
consistent  with  the  philosophy  of  the  then-existing  rules. 
This  process  has  inevitably  led  to  an  increasing  particular- 
ization  of  the  NCAA  substantive  rules,  but  it  is  by  no  means 
clear  that  this  particularization  has  made  an  understanding  of 
the  rules  more  complex,  or  less  complex. 

The  report  also  ignores  the  fact  that  both 
the  members  of  the  NCAA  enforcement  staff,  and  the  NCAA  officers, 
are  available  to  the  NCAA  membership  on  a  continuing  basis, 
when  the  need  for  an  interpretation  of  the  substantive  rules 
arises. 

The  membership  takes  liberal  advantage  of  this  availability, 
and  interim  interpretations  by  these  individuals  are  subject 
to  subsequent  ratification  by  the  membership  as  a  whole. 

What  the  report  seems  to  ignore  is  the  underlying 
fact  that  the  conduct  of  intercollegiate  athletics  is  a  highly 
competitive  undertaking,  in  which  --  only  naturally  --  at  least 
some  athletic  directors  and  college  coaches  will  seek,  through 
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their  own  "interpretation"  of  the  rules,  advantage  over  the 
other  institutions  in  competition  with  whom  they  recruit. 
That  the  NCAA  membership  has  chosen,  over  the  past  25  years, 
to  bring  certainty  to  the  application  of  the  rules  to  a 
particular  fact  situation,  so  that  all  may  be  limited  by  -- 
or  benefit  from  --  particular  published  interpretation,  seems 
not  to  be  an  unintelligent  or  unfair  course  of  action. 
The  recommendation  is  also  made  that  the  rules  be 
liberalized  to  take  account  of  certain  natural  practices 
which  may  now  constitute  minor  infractions.  This  is  simply 
another  way  of  saying  that  the  report  believes  the  rules  should 
be  adjusted  to  permit  institutions  and  their  members  to  provide 
more  liberal  benefits  to  student  athletes,  than  are  presently 
permitted  under  the  rules.  Even  if  the  NCAA  took  this  step, 
the  Majority  must  surely  recognize  that  the  NCAA  membership 
would  immediately  be  faced  with  institutions,  or  coaches,  who 
believe  that  even  the  liberalized  rules  are  not  liberal 
enough.  The  question  becomes,  as  it  is  now,  and  always  will 
be:  Where  should  the  line  be  drawn?  The  NCAA  has  in  general 
attempted  to  draw  the  line  at  a  point  where  benefits  available 
to  student  athletes,  for  purposes  of  intercollegiate  eligibility, 
should  be  no  greater  than  the  benefits  which  are  available  to 
the  remainder  of  the  student  body.  Frankly,  this  appears  to 
be  an  entirely  rational  method  of  approach  --  assuming  that 
the  NCAA  member  institutions  believe  what  they  say  in  the  NCAA 
Constitution,  that  a  fundamental  purpose  of  the  NCAA  is  to 


96 


maintain  the  student  athlete  as  an  integral  part  of  the 
student  body. 

It  is  perhaps  also  not  intemperate  to  suggest  that  the 
NCAA  member  institutions  are  in  a  far  better  position  to 
determine  the  appropriate  level  of  benefits  to  a  student 
athlete,  than  is  this  Subcommittee  and  than  is  any  individual 
coach  appearing  before  this  Subcommittee. 
5.  Major/Minor  Offenses  -  The  report  also  recommends  that  a 
distinction  be  made  between  major  and  minor  violations. 
The  NCAA  has  reacted  adversely  to  this  recommendation,  and 
again,  not  without  cogent  reason.  Preparation  and  publication 
of  a  list  of  infractions  and  penalties  —  even  if  we  assume  such 
a  list  could  be  constructed,  as  a  practical  matter  —  would 
simply  invite  member  institutions  "to  take  the  risk"  with 
respect  to  putative  minor  violations,  in  the  hope  or  assumption 
that  they  would  not  get  caught,  and  if  they  did  get  caught, 
then  the  penalty  would  be  a  limited  one  only. 

Both  as  to  institutional  penalties,  and  as  to  the  period 
of  ineligibility  of  student  athletes,  the  NCAA  has  already 
prescribed  a  standard  indicating  the  intent  of  the  Committee 
on  Infractions  and  the  Subcommittee  on  Eligibility  Appeals  to 
make  the  "punishment  suit  the  crime."  In  Section  7  of  the 
current  NCAA  Official  Procedure  governing  its  enforcement 
program  (1978-79  Manual,  page  136)  the  following  statement 
appears. 
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As  a  guiding  principle,  the  NCAA  [institutional] 
penalty  should  be  broad  and  severe  if  the  viola- 
tion or  violations  reflect  a  general  disregard  for 
the  governing  rules;  in  those  instances  in  which 
the  violation  or  violations  are  isolated  and  of 
relative  insignificance,  then  the  NCAA  penalty  shall 
be  specific  and  limited. 

Section  7  then  goes  on  to  list  the  various  types  of  penalties 

which  may  be  assessed  against  an  institution,  and  we  are  aware 

from  the  record  that  the  NCAA  Committee  on  Infractions,  in 

assessing  the  proper  penalty,  looks  to  similar  cases  to 

determine  the  appropriate  sanction. 

In  cases  of  individual  ineligibility,  a  like  standard  has 

been  adopted  by  the  NCAA  Subcommittee  on  Eligibility  Appeals, 

for  the  purpose  of  determining  severity  of  sanction.  That 

standard  is  set  forth  on  page  7  of  the  statement  of  John  Toner, 

Chairman  of  that  Subcommittee,  in  the  following  terms: 

1.  Whether  there  was  intent  to  violate  the  NCAA 
rule  in  question  either  by  the  student  athlete 
or  the  institutional  representatives  involved. 

2.  The  purpose  of  the  eligibility  rule  in  question. 

3.  Whether  the  benefit  (if  any)  received  was  a  sig- 
nificant one. 

4.  The  number  of  occasions  on  which  the  benefit  was 
received  or  the  improper  act  occurred. 

5.  Whether  the  student  athlete  made  restitution  of 
the  benefit  which  was  improperly  received,  and 
under  what  circumstances. 

6.  The  integrity  of  the  NCAA  rules. 

7.  Whether  the  violation  is  a  technical  one  or  is 
contrary  to  the  intent  of  the  rule. 

8.  The  period  of  ineligibility  already  experienced 
by  the  student  athlete  prior  to  the  appeal. 


Proponents  of  a  more  certain  standard  seem  to  be  arguing 
that  the  NCAA  should  provide  certainty  of  level  of  punishment 
to  those  who  have  violated  NCAA  substantive  legislation.  We 
suggest,  for  the  reasons  stated  above,  that  the  provision  of 
such  certainty  would  be  counterproductive  to  the  maintenance 
of  an  effective  enforcement  program,  and  we  also  believe  — 
particularly  with  reference  to  institutional  violations  — 
that  such  a  schedule  would  be  well-nigh  impossible  to  construct. 
Indeed,  even  when  we  look  at  our  federal  and  state  penal  codes, 
broad  latitude  is  given  to  the  judge  to  assess  a  penalty  which 
is  appropriate  to  a  particular  set  of  facts  before  him,  and  it 
does  not  appear  that  the  NCAA  should  be  properly  held  to  any 
more  specific  a  standard. 
6.  Blue- Ribbon  Commission  -  The  last  and  perhaps  ultimate  recommenda- 
tion of  the  Subcommittee  is  that  the  NCAA  appoint  a  "blue 
ribbon  commission  to  review  the  NCAA  enforcement  program  with 
a  view  toward  essential  fairness  in  the  system."  It  is  tempt- 
ing, even  for  those  who  believe  that  the  NCAA  and  its  member 
institutions  have  done  an  decent  job  in  constructing  and 
operating  an  enforcement  program,  to  grasp  such  a  recommendation  - 
since  study  commissions  are  the  "solution"  to  so  many  difficult 
political  problems  which  regularly  confront  the  Congress. 

In  this  instance,  however,  such  a  recommendation  appears 
inappropriate.   In  the  first  place,  it  is  apparent  from  the 
NCAA  Council's  response  to  the  letter  in  August^/,  1978,  from 
Chairman  Moss  and  Congressman  Lent,  that  the  NCAA  Council  and 


99 


Committee  on  Infractions  have  extensively  considered,  on  two 
occasions,  the  recommendations  of  the  various  witnesses 
before  the  Subcommittee.  None  of  the  recommendations  contained 
in  the  report  of  the  Subcommittee  are  not  also  referred  to  in 
the  attachment  to  the  Moss-Lent  letter.  As  a  result  of  these 
recommendations,  the  NCAA  Council  is  --  as  noted  above  -- 
recommending  to  the  1979  NCAA  Convention  that  a  number  of 
the  proposals  advanced  in  these  hearings  be  adopted  by  the 
NCAA  membership. 

Second,  as  to  those  recommendations  which  the  Council  and 
Committee  on  Infractions  have  not  endorsed,  the  report  of  this 
Subcommittee  together  with  these  views  provides  to  each  NCAA 
member  institution,  a  full  basis  upon  which  to  advance  these 
recommendations  within  the  NCAA  if  they  believe  them  wise. 
All  NCAA  member  institutions  will  have  ready  access  to  this 
report  and  views. 


Last,  and  most  important,  no  one  can  seriously  suggest 
that  --  with  or  without  the  presence  of  the  hearings  by  this 
Subcommittee  --  the  NCAA  enforcement  program  has  not  undergone 
dramatic  evolution  over  the  past  several  years,  principally 
as  a  result,  we  believe,  of  the  sensitivity  of  the  members  of 
the  Committee  on  Infractions  --  most  of  whom  are  law  professors 
to  evolving  doctrines  of  due  process  and,  if  you  will,  to 
principles  of  fundamental  fairness.  There  is  no  reason  on  the 
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record  to  believe  that  this  process  will  not  continue;  indeed, 
the  Committee's  and  Council's  reaction  to  the  recommendations 
already  advanced  under  cover  of  the  letter  from  the  Subcommittee, 
demonstrates  rather  graphically  that  the  NCAA's  view  of  the 
enforcement  program,  and  suggestions  for  its  improvement, 
are  neither  static  nor  unintelligent. 

Right  to  Cross  Examine  Witnesses 

Although  we  find  the  right  to  call  and  confront  witnesses  at 
Infractions  Committee  hearings  no  where  included  in  the  recommendations, 
it  is  included  in  the  report  discussion  of  its  fairness  standard.  We  do 
not  know  how  this  would  be  at  all  practicable  for  the  NCAA. 

We,  of  course,  know  and  have  great  respect  for  the  time-honored 
principle  of  Anglo-Saxon  jurisprudence, that  truth  is  best  discovered 
from  examination  and  cross-examination  of  witness.  This  principle  was 
adopted  by  the  framers  of  the  Bill  of  Rights  for  Criminal  Proceedings  in 
the  form  of  the  Sixth  Amendment  to  the  Constitution  and  has  been  made  appli- 
cable to  the  states  via  court  decisions.  Even  in  Civil  cases,  the  right  to 
call  witnesses  on  your  behalf  and  cross  examine  the  opposition's  witnesses  exists 

The  reason  why  in  criminal  and  civil  cases  that  this  rule  exists  is 
that  courts  can  compel,  via  subpoena  power  or  court  order,  persons,  subject 
to  its  jurisdiction,  to  come  to  court  under  penalty  of  contempt  of  court. 
The  NCAA  has  no  such  power,  nor  do  any  of  its  member  institutions,  and 
without  this  power  such  a  proposal  for  the  NCAA  would  simply  be  unworkable. 

Property  Right  to  Play  Intercollegiate  Athletics 

The  report  discusses  the  issue  of  property  right  to  play  intercollegiate 
athletics  and  indicates  that  whether  or  not  this  constitutes  a  property 
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cognizable  under  the  14th  Amendment  has  not  been  firmly  established. 
This  suggest  that  it  has  been  established  but  not  firmly.  Quite  the 
opposite,  courts  of  appellate  jurisdiction  have  been  unanimous  in 
rejecting  this  as  a  property  right. 

In  our  view  to  raise  the  opportunity  of  a  student  athlete  to  play  sports 
to  a  property  right  would  be  a  grave  mistake.  For  if  it  was  a  property 
right,  could  not  a  student  athlete  who  was  not  a  starting  player, but 
believed  he  should  be, challenge  his  coach  in  court  on  this  issue. 
Additionally,  if  a  coach  were  to  turn  a  high  school  all-star  quarterback 
into  a  safety,  could  not  the  student  athlete  claim  that  his  full  property 
was  being  denied  because  he  was  a  better  quarterback  and  the  professional 
teams  pay  quarterbacks  more  than  safetys.  Could  the  action  of  a  coach 
for  benching  a  player  for  disciplinary  reasons  be  subject  to  court  challenge 
if  this  were  a  property  right.  We  can  see  all  of  these  arguments  being 
made  if  such  were  ever  the  case  and  it  would  result  in  chaos. 

Final  Remarks 

In  conclusion  we  would  say  that  with  all  of  the  problems  which  faced 
the  Congress  during  the  95th  Congress  from  the  burdens  of  government 
regulation  flowing  from  agencies  within  our  Committee's  jurisdiction,  it 
is  hard  for  us  to  justify  investigating  the  byzantine  of  college  athletics. 
It  is  also  fair  to  say  that  this  investigation  started  with  the  roar  of 
a  lion  but  ended  with  the  squelch  of  a  mouse. 

Conclusion 

We  see  no  need  for  legislation  at  the  federal  level  with  respect  to 
the  NCAA  Enforcement  Program.  The  Association  itself  has  made  numerous 
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changes  to  their  program  recently  and  we  believe  that  they  will  continue 
to  move  forward  in  good  faith.  Due  process  on  all  fronts  and  in  all 
its  aspects  is  an  evolving  doctrine,  and  has  been  subject  to  great 
change  especially  over  the  last  two  decades.  The  NCAA  procedures  are 
no  different.  We  need  continued  evolution  not  revolution.  We  are  once 
again  glad  that  the  report  does  not  see  the  situation  as  requiring  federal 
legislation.  This  would  be  catastrophic  to  intercollegiate  athletics. 


(s)   Norman  P.  Lent,  M.C. 


(s)   Samuel  L.  Devine,  M.C. 


(s)   James  M.  Collins,  M.C. 


(s)   Matthew  J.  Rinaldo,  M.C. 


(s)   Dave  Stockman,  M.C. 
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MEMORANDUM 

To:      Congressmen  S.  L.  Devine,  J.  M.  Collins,  N.  F.  Lent,  M.  L.  Marks 

From:     Bernie  Wunder 

Subject:  NCAA  Hearings/Investigation  of  Brent  Clark  Testimony 

I.   Press  Stories  Preceding  Clark's  Testimony 

Prior  to  Brent  Clark's  testimony  on  February  27,  1978,  several 
articles  appeared  in  newspapers  and  one  major  article  in  Sports 
Illustrated  describing  Clark  as  an  important  witness.  I  have  copies 
of  these  articles  and  below  is  a  sampling  of  quotes  from  them: 


A.  Pes  Moines  Register  (February  26,  1978): 

"A  real  cloak-and-dagger  affair  could  be  shaping  and 
maybe  will  wind  up  with  a  catchy  tag  such  as  'Walter-gate', 
because  a  former  employee  (Clark)  of  the  NCAA  now  works  full 
time  for  the  Subcommittee  and  is  supposed  to  be  'the 
breakthrough'  witness  concerning  selective  enforcement." 
(Emphasis  added . ) 

B.  Chicago  Tribune  (February  23,  1978): 

"He  (Clark)  has  been  described  as  a  key  witness." 
(Emphasis  added. ) 

C.  The  Kansas  City  Times  (February  23,  1978): 

"He  (Clark)  will  be  the  Committee's  star  witness  in 
hearings  that  begin  in  Washington  on  the  NCAA's  enforcement 
policies."  (Emphasis  added. ) 
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D.   Sports  Illustrated  (February   ,  1978): 

1.  Under  Clark's  quarter  page  picture  on  the  first 
page  of  this  five-page  article,  it  said:  "Brent  Clark: 

A  key  witness  challenges  his  ex-boss."  (Emphasis  added.) 

2.  "Representative  James  Santini  (D-Nev.),  who 
instigated  the  hearings,  calls  Clark  'the  breakthrough' 
witness."  (Emphasis  added. ) 

3.  "The  Sunday  Oklahoman,  predicting  Clark  would  be  a 
'blockbuster  witness1  at  the  hearings,  last  week  called 
him  a  'semi -folk  hero' ."  (Emphasis  added. ) 


II.  Press  Accounts  of  Clark's  Testimony 

A.  New  York  Times  (February  28,  1978): 

The  headline  of  the  Sports  Page  read  as  follows:  "NCAA 
Accused  of  Bribery  to  Uncover  Rule  Violations."  The  article 
following  went  on  to  recount  Clark's  charges  of  bribery: 

(1)  Major  Jones  bribery  incident  (offer  of  pro  tryout); 

(2)  Douglas  Dunlop  flesh-peddling  incident  (offer  to  be  agent 
in  pros);  and  (3)  James  Delany  bribery  incident  (provided 
services  of  young  lady). 

Mr.  Lent's  position  on  the  Clark  testimony  was  discussed 
in  this  article  as  follows: 

"Representative  Norman  F.  Lent,  Republican 
of  New  York,  was  skeptical  of  many  of  Clark's 
charges. 

The  Long  Island  Congressman  said,  'I'm  wholly 
suspect  of  the  motives  of  the  witness.  Here  we  are 
and  the  first  time  he  makes  the  accusation  [procure- 
ment charge  about  Mississippi].  I'd  want  to  see 
documentation." 

B.  The  Washington  Post  (February  28,  1978): 

The  headline  of  the  Sports  Page  here  read:  "Hearing 
Told  NCAA  Bribed  Athletes."  This  article  then  went  on  to 
recite  the  Clark  charges  in  a  fashion  similar  to  the 
New  York  Times'  account. 
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III.  Subcommittee's  Internal  Investigation  of  Clark's  Testimony  (How 
it  began.) 

After  Clark's  testimony,  Walter  Byers',  Executive  Director  of  the 
NCAA,  issued  on  February  28,  1978,  a  six-page  statement  in  which  he 
addressed  himself  to  the  three  charges  made  by  Clark  that  received 
the  heaviest  press  attention.  To  refresh  your  memory,  these  charges 
were:  (1)  that  Bill  Hunt  suggested  to  Clark  that  he  finesse  an 
interview  with  Major  Jones  by  reiterating  Hunt's  prior  offer  to 
Jones  of  a  professional  tryout  with  the  Kansas  City  Kings  as  bait; 
(2)  that  former  NCAA  investigator  Douglas  Dunlop  offered  to  serve  as 
agent  or  legal  representative  for  Wayne  (Tree)  Rollins  if  Rollins 
would  give  Dunlop  information  concerning  Clemson  rules  violations  -- 
this  was  the  "flesh  peddling"  incident;  and  (3)  that  an  NCAA  investi- 
gator, James  Delany,  stopped  investigating  the  Mississippi  football 
program  after  James  Jordan;  an  01 e  Miss  football  player,  provided 
Delany  with  the  services  of  a  young  woman.  Byers'  statement  denied 
all  three  allegations. 

On  Wednesday,  March  1,  1978,  I  began  looking  into  these  three 
charges  myself.  I  spoke  at  considerable  length  with  Bill  Hunt  of  the 
NCAA  about  the  Major  Jones  bribery  incident  and  with  Jim  Delany  of 
the  NCAA  about  the  Mississippi  young  lady  incident.  Additionally,  I 
spoke  with  Doug  Dunlop,  who  was  formerly  an  NCAA  investigator  and  who 
is  now  Counsel  to  the  United  States  Olympic  Conmittee,  about  the 
Wayne  (Tree)  Rollins  flesh  peddling  allegations.  All  three  vehemently 
denied  the  veracity  of  Clark's  statements. 

On  Friday  March  3,  1978,  I  reached  by  telephone  former  University 
of  Mississippi  Head  Football  Coach  Ken  Cooper  in  the  early  afternoon. 
Clark  had  testified  that  Delany  told  Cooper  that  he  (Delany)  would 
not  turn  in  violations  against  Ole  Miss  with  regard  to  student 
athlete  James  Jordan,  because  Jordan  had  certain  information  on 
Delany  which  he  did  not  wish  to  be  made  known  to  his  superiors.  Cooper 
absolutely  denied  Clark's  allegation.  After  discussing  this  with 
Cooper,  I  asked  Cooper  if  he  would  repeat  what  he  had  told  me  to  one 
of  Mr.  Moss'  staff.  Cooper  agreed, and  I  asked  John  Galloway, 
Subcommittee  Energy  Task  Force  Director,  to  come  to  my  office.  When 
Galloway  arrived  at  my  office,  I  told  him  that  I  had  Ken  Cooper  on  the 
line  and  asked  him  to  pick  up  the  extension.  With  Galloway  then  on 
the  line,  I  asked  Cooper  to  repeat  what  he  told  me,  and  he  once  again 
denied  the  truth  of  Clark's  statement. 

Approximately  45  minutes  later,  I  received  a  telephone  call  from 
John  Atkisson,  Subcommittee  Counsel,  who  asked  me  if  he  and  several 
other  staff  members  could  come  over  and  meet  with  me,  and  I  agreed. 
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The  meeting  took  place  in  John  Galloway's  office  about  20  minutes 
after  my  call  from  Atkisson.  In  attendance  at  this  meeting, 
were  Atkisson,  Galloway,  Pat  McClain,  Mark  Raabe,  Ben  Smethurst,  and 
Richard  Frandsen,all  from  the  Subcommittee  staff,and  myself.  McClain 
and  Raabe  are  the  principal  investigators  on  the  NCAA  investigation. 
Atkisson  began  the  meeting  by  stating  to  me  that  they  were  prepared  to 
say  that  the  hiring  of  Clark  was  a  mistake,  and  that  they  now  had  reser- 
vations about  some  aspects  of  his  testimony.  Atkisson  then  advised  me 
that  he  had  already  asked  Ben  Smethurst  and  Dick  Frandsen  to  undertake 
an  investigation  of  certain  aspects  of  Clark's  testimony  and  asked  me 
whether  or  not  I  would  agree  to  conduct  a  joint  investigation.  I 
responded  that  I  would  agree  subject  to  clearance  with  Messrs.  Devine, 
Collins  and  Lent.  I  was  further  advised  by  Atkisson  that  the  findings 
of  our  group  would  be  used  for  purposes  of  clarifying  the  record  with 
respect  to  Clark's  testimony. 

I  was  asked  by  McClain  which  aspects  of  Clark's  testimony  did  I 
want  to  specifically  investigate,  and  I  advised  him  that  I  wanted  to 
look  into  the  three  that  had  attracted  the  wide  media  attention, 
namely:  (1)  the  Major  Jones  bribery  allegation  (2)  the  Doug  Dunlop 
flesh  peddling  incident  and  (3)  the  Jim  Del  any-provided  with  services 
of  young  lady  incident.  McClain  responded  that  they  were  also  the 
aspects  which  they  wished  to  pursue. 

Smethurst  and  Frandsen  were  not  in  any  way  previously  associated 
with  the  NCAA  investigation,  and  they  are  persons  whose  integrity  and 
intellectual  honesty  I  have  always  held  in  the  highest  regard. 

On  Monday,  March  6,  1978,  I  contacted  Messrs.  Devine,  Collins, 
and  Lent  and  discussed  with  them  the  proposed  joint  investigation. 
All  three  agreed  that  it  should  proceed.  On  this  same  date,  John 
Atkisson  met  with  Chairman  Moss  in  order  to  secure  his  approval,  and 
he  likewise  approved  of  it. 


IV.  The  Investigation 

The  Investigation  by  Smethurst,  Frandsen,  and  Wunder  formally 
began  on  March  8,  1978,  when  we  travelled  to  Oxford,  Mississippi,  for 
the  purpose  of  personally  interviewing  Ken  Cooper  and  James  Jordan 
concerning  their  knowledge  of  the  James  Del  any  bribery  allegation 
(providing  services  of  young  lady).  After  interviewing  these  two 
persons,  we  travelled  to  Kansas  City  to  speak  with  Mr.  Joe  Axel  son 
concerning  his  knowledge  of  the  Major  Jones  bribery  incident;  and 
from  Kansas  City,  we  went  to  Atlanta  and  Cordele,  Georgia,  to  inter- 
view Wayne  (Tree)  Rollins  and  Mrs.  Wilma  Robinson,  mother  of  Tree 
Rollins,  concerning  the  Doug  Dunlop  --  "flesh  peddling"  allegation. 
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It  had  been  our  investigating  team's  original  intention  to 
interview  only  eight  persons  including  Clark.  After  our  first  trip, 
and  a  thorough  review  of  the  case  files  involving  the  three  allega- 
tions, we  realized,  however,  that  a  more  extensive  inquiry  was 
necessary.  Instead  of  8  persons  being  interviewed,  our  final  total 
was  some  30  persons,  including  Clark,  with  additional  travel  to 
Cordele,  Georgia;  Kansas  City;  Clemson,  South  Carolina;  as  well  as 
two  trips  to  Columbia,  South  Carolina. 

Our  investigation  formally  ended  on  April  25,  1978,  at  2:22  p.m., 
when  the  report  of  our  findings  was  submitted  to  Chairman  Moss'  office 
On  April  25,  1978,  I  provided  Messrs.  Collins  and  Lent  with  a  copy  of 
the  report.  The  report  was  unanimous  in  all  details. 

V.   The  Investigations  Findings 

In  short,  the  investigation  and  report  found: 

(1)  that  Doug  Dunlop  had  not  engaged  in  flesh  peddling  as 
was  alleged,  that  Clark  knew  that  Dunlop  had  been 
cleared  of  these  charges  by  Walter  Byers  before  he 
testified  and  that  Clark  was  derelict  in  his  failure 

to  point  out  the  fact  of  Dunlop' s  exoneration  by  Byers; 

(2)  that  Major  Jones  bribery  incident  cited  by  Clark  in 
his  testimony  was  implausible  and  a  distortion  of  the 
record,  and  that  Bill  Hunt  never  mentioned  anything 
to  Major  Jones  about  the  Kansas  City  Kings,  much  less 
offered  to  arrange  a  tryout  for  him,  as  Clark  indicated 
in  his  testimony;  and 

(3)  that  Clark's  use  of  the  James  Delany  incident  as  an 
example  of  bribery  was  clearly  inappropriate  and  mis- 
leading, that  at  no  time  did  Delany  tell  Ken  Cooper 
he  would  not  turn  in  information  of  violations 
against  Ole  Miss,  against  James  Jordan,  or  any  other 
athlete. 

I  will  now  discuss  each  of  the  allegations  more  fully  below: 

A.   Major  Jones  Bribery  Incident 

As  you  will  recall,  Clark  testified  that  Bill  Hunt  of  the 
NCAA  once  suggested  to  him  that  he  finesse  an  interview  with 
Major  Jones  by  reiterating  Hunt's  prior  offer  to  Jones  of  a 
professional  tryout  with  the  Kansas  City  Kings  as  bait.  Clark 
further  testified  that  he  was  embarrassed  by  Hunt's  suggestion 
and  that  he  never  mentioned  it  to  Jones. 
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Our  investigating  team  found  no  corroboration  for  Clark's 
accusation.  Jones  and  Hunt  statements  to  the  staff  are  in  exact 
accord  in  that  they  both  agree  that  Hunt  made  no  offer  to  Jones  of  a 
tryout  with  the  Kansas  City  Kings.  Hunt  did  make  a  single 
telephone  call  to  Jones  on  Clark's  behalf  on  March  1,  1977,  and 
arranged  for  Clark -to  interview  Jones,  but  both  concur  that  no 
mention  of  the  Kings  was  made  to  Jones  by  Hunt.  Therefore, 
that  portion  of  Clark's  testimony  is  false. 

Clark's  interpretation  of  this  incident,  as  an  example  of 
bribery,  is  also  implausible.  There  was  no  need  to  bribe  Major 
Jones  due  to  the  fact  that  he  had  always  been  a  cooperative 
source  of  information  in  the  past.  Additionally,  the  sole  pur- 
pose of  Clark's  interview  with  Jones  was  to  confirm  and  amplify, 
if  necessary,  information  that  Jones  had  previously  given  to 
another  NCAA  investigator. 

I  point  out  this  implausibility,  because  Clark  in  his 
interview  with  the  investigating  team  on  April  11,  1978,  said 
that  Hunt  never  told  him  to  finesse  the  interview  nor  use  the 
offer  of  a  tryout  as  bait.  Clark  told  staff  that  this  was  the 
impression  he  drew  from  a  conversation  he  had  with  Hunt  about 
Jones. 

B.   Douglas  Dunlop  Flesh  Peddling  Incident 

This  is  the  second  of  Clark's  bribery  accusations.  Clark 
testified  that  former  NCAA  investigator,  Doug  Dunlop,  had  been 
accused  by  Clemson  University  of  offering  legal  representation 
to  Wayne  (Tree)  Rollins  during  the  course  of  Dunlop' s  investi- 
gation of  Clemson. 

The  report  finds  that  Dunlop  did  not  engage  in  flesh 
peddling.  It  further  finds  that  Clemson  did  make  these  allega- 
tions against  Dunlop,  but  that  he  had  been  cleared  of  these 
charges  by  Walter  Byers.  Additionally,  the  report  found  that 
Clark  knew  that  Dunlop  had  been  cleared  by  Byers  at  least  three 
weeks  prior  to  his  testimony,  but  that  Clark  did  not  mention 
this  pertinent  information  either  in  his  prepared  testimony  nor 
in  response  to  questioning. 

Another  important  aspect  of  the  Douglas  Dunlop  incident  is 
the  discussion  and  findings  in  the  report  of  the  manner  in 
which  Clemson  conducted  its  defense  in  their  infractions  pro- 
ceeding before  the  NCAA.  This  discussion  and  the  findings  are 
important  for  two  reasons.  The  first  reason  is  that  it  calls 
into  serious  qnestTon  the  credibility  of  those  making  the 
allegations  against  Dunlop.  The  second  reason  is  that  the 
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Subcommittee  hearings  to  date  have  focused  exclusively  on  the 
manner  in  which  the  NCAA  conducts  investigations  with  absolutely 
no  attention  given  to  the  University's  approach.  With  respect 
to  Clemson,  they,  in  their  defense,  submitted  an  apparently 
forged  affidavit,  false  and  erroneous  information  in  other 
affidavits  as  well. as  making  false  charges  of  flesh  peddling 
against  Dunlop. 

C.   James  Delany  Incident 

This  is  the  third  of  Clark's  bribery  charges.  Clark 
testified  that  James  Delany  told  him  that  because  a  young 
athlete  in  Mississippi,  named  James  Jordan,  had  provided  Delany 
with  the  services  of  a  young  lady,  that  Delany  went  to 
Ken  Cooper,  head  coach  of  the  University  of  Mississippi  foot- 
ball team,  and  told  Cooper  that  he  would  not  turn  in  violations 
against  Ole  Miss  with  regard  to  Jordan  because  Jordan  had 
certain  information  on  Delany  which  he  (Delany)  did  not  wish 
known  to  his  superiors. 

The  report  finds  no  evidence  corroborative  of  Clark's 
testimony.  The  report  finds  that  Delany  and  Cooper  never  even 
discussed  James  Jordan.  Delany  denies  ever  telling  Clark  that 
he  did  not  turn  in  violations  against  Jordan  or  Ole  Miss 
because  Jordan  had  provided  Delany  with  the  services  of  a  young 
lady. 

The  report  further  finds  that  Jordan  did  arrange  a  date  for 
Delany  in  Kosciuski,  Mississippi.  There  was  no  bribery  in  this 
case.  Even  Clark  acknowledged  to  the  investigation  team  that 
the  term  bribery  "doesn't  fit  very   well."  Clark  was  also  unable 
to  tell  staff  who  in  this  case  was  the  briber  and  who  was  the 
bribee  even  assuming  the  truth  of  his  statements  on  the  record. 

Clark's  use  of  this  incident  as  an  example  of  bribery  was 
clearly  misleading  and  inappropriate. 
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CONGRESS  OF  THE  UNITED  STATES 
HOUSE  OF  REPRESENTATIVES 

SUBCOMMITTEE  ON  OVEKSICHT  AND  INVESTIGATIONS 
OF  THE 

coMMrrrn  on  interstate  and  foreign  commence 
WASHINGTON.  D.C    20515 

August    8,    1978 


Mr.  J.  Neils  Thompson 
University  of  Texas 
P.  0.  Box  7399 
Austin,  Texas  78712 

Dear  Mr.  Thompson: 

As  you  know,  for  several  months  this  Subcommittee 
has  been  examining  the  enforcement  program  of  the  NCAA.   In 
the  seven  days  of  hearings  held  on  this  subject  thus  far  we 
have  received  testimony  from  many  individuals,  nearly  all  of 
whom  have  proffered  suggestions  of  some  kind  for  what  they 
believe  to  be  the  betterment  of  the  NCAA  enforcement  process. 
These  suggestions  number  literally  in  the  dozens  and  range 
widely  in  dimension  and  severity. 

The  Subcommittee,  for  its  part,  is  not  in  a  position 
at  the  moment  to  recommend  for  or  against  any  such  suggestions. 
The  record  on  which  the  Subcommittee  can  and  doubtless  will 
make  an  informed  judgment,  will  be  incomplete  until  the  NCAA 
itself  is  heard  from  in  September.   Thereafter  v:e  anticipate 
that  the  Subcommittee  will  issue  a  report  making  specific 
recommendations  and  rejecting  others. 

It  is  our  understanding  that  the  deadline  for  sub- 
mitting proposed  amendments  to  the  NCAA  enforcement  procedure 
is  November  1,  if  such  amendments  are  to  be  considered  during 
the  Association's  next  annual  convention.   That  convention, 
of  course,  affords  the  NCAA  its  own  best  vehicle  for  making 
procedural  changes  within  the  Association.   Therefore,  we 
expect  all  cogent  suggestions  will  be  considered  at  that  con- 
vention next  January. 

To  that  end,  we  write  you  in  your  capacity  as  Chair- 
man of  the  Council,  to  ask  the  NCAA  Council,  at  its  August 
meeting,  to  review  the  enclosed  list  of  recommendations  sub- 
mitted to  this  Subcommittee,  and  indicate,  when  NCAA  repre- 
sentatives testify  before  this  Subcommittee  in  September,  the 
actions  taken  by  the  Council  in  regard  to  these  recommendations, 
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V.'e  reiterate,  these  are  recommendations  to  the 
Subcommittee,  not  from  it.   Some  are  mutually  exclusive; 
others  mitigate  against  one  another.   (For  example, 
institution  of  joint  interviews  at  the  infomation- 
gathering  stage  of  investigation  would  greatly  diminish 
the  need  for  actual  appearance  of  certain  witnesses  at 
the  hearing  stage.)   While  some  require  legislative  change 
(within  NCAA),  others  may  be  effected  by. the  Council,  or 
for  that  matter  the  NCAA  administration. 


We  are  hopeful  as  well  that  when  you  appear  before 
the  Subcommittee  in  September  you  will  feel  free  tc  comment 
on  the  substantive  merits  of  each  cf  these  suggestions.  We 
look  forward  t//that  appearance. 


Sincerely 


JOHN  E. 
Chairman 
Subcommittee   on 
Oversight   and   Investigations 


)RMAN   7.    IE? 
Mer.be  r 
Subccr_T.it tee   or. 
Oversight   ar.d    Investigations 
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RECOMMENDATIONS  PRESENTED 

TO  THE 

SUBCOMMITTEE  ON  OVERSIGHT  AND  INVESTIGATIONS 

I.  Initiation  of  an  NCAA  Infractions  Investigation 

1.  The  member  institution  should  be  informed  at 
the  time  a  complaint  is  lodged  with  the  NCAA  and  provided 

a  description  of  the  nature  of  such  complaint.   (Dr.  Baepler) 

2.  The  committee  with  oversight  responsibility  over 
the  enforcement  staff  should  deteraine  whether  preliminary 
evidence  warrants  an  official  inquiry.   (Dr.  Fuzak) 

II.  The  NCAA  Investigation 

1.  Investigations  of  potential  NCAA  infractions  should 
be  parallel  and  contemporaneous  between  the  involved  member 
institution  and  the  NCAA  enforcement  staff.   (Mickey  Holmes, 
Charles  Neinas  and  Michael  Leavitt) 

2.  As  part  of  the  parallel  investigation,  individuals 
who  are  interviewed  for  the  purpose  of  providing  information 
relative  to  a  possible  violation  should  be  interviewed  by  both 
the  NCAA  and  the  member  institution  simultaneously,  and  that 
no  information  which  is  adverse  to  the  member  institution  may 
be  used  if  provided  by  an  individual  who  is  not  interviewed 
jointly  by  the  institution  and  the  NCAA.   (Mickey  Holmes, 
Charles  Neinas  and  Michael  Leavitt) 

3.  All  individuals  subject  tc  interview  attendant  to 
an  NCAA  infractions  case  shall  be  notified  of  the  right  to 
counsel  of  their  choice  at  the  time  of  the  interview.  [Mickey 
Holmes  and  Dr.  Wharton) 

4.  Individuals  being  interviewed  relative  tc  an  NCAA 
infractions  case  should  have  the  right  tc  record  such  inter-  . 
view.  (Mickey  Holmes) 

5.  At  all  times,  individuals  who  have  reported  infor- 
mation concerning  an  NCAA  infractions  case  should  be  given  the 
opportunity  to  review  information  set  forth  in  the  report  of 
the  investigation  and  be  provided  the  opportunity  to  make 
additions  or  corrections.   (Mickey  Holmes  and  Dr.  Kharton) 

6.  Member  institutions  should  be  provided  an  outline 
or  direction  to  be  followed  in  responding  to  an  NCAA  inves- 
tigation.  (Bob  Tyler) 

7.  The  institution  should  have  a  staff  member  present 
whenever  a  student-athlete  is  interviewed  on  campus  or  in  the 
locale  of  the  campus,  unless  the  student-athlete  objects.  ;?r. 
Fuiak) 

8.  A  committee  should  guide  and  work  with  the  enfcrce- 
ment  staff  in  its  investigations.   (Dr.  Fuzsk) 
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9.   Immunity  should  not  be  granted  to  an  individual 
who  knowingly  engaged  in  :serious  violations.   (Dr.  Fuzak) 

10.  There  should  be  a  cooperative  effort  with  complete 
disclosure  between  the  institution  and  the  enforcement  staff 
or  its  supervisory  committee.   There  should  be  equal  access 

to  information  upon  which  allegations  are  based.   (Dr.  Fuzak, 
Frederick  Williams,  Stanley  Kegler  and  Dr.  Magrath) 

11.  Allegations  should  be  clear  and  specific.  (Burton 
Brody) 

III.   The  Hearing  Process 

1.  All  individuals,  including  former  student-athletes 
and  representatives  of  the  university's  athletic  interests, 
subject  to  a  charge  of  possible  violation  of  NCAA  legislation 
should  have  the  right  to  notice  of  the  charges  and  the  right 
to  appear  with  counsel  before  the  Committee  on  Infractions  as 
well  as  the  NCAA  Council  should  appeal  be  taken.   (Dr.  Fuzak, 
Lana  Tyree  and  Mickey  Holmes) 

2.  There  should  be  a  complete  separation  of  functions 
between  the  Committee  on  Infractions  and  the  NCAA  enforcement 
staff.   (Dr.  Fuzak,  Frederick  Williams,  3urton  Brody,  Mickey 
Holmes  and  Charles  Neinas) 

0  The  Committee  on  Infractions  should  serve  as 
the  oversight  committee  directing  the  enforce- 
ment staff  and  a  new  committee  shculd  be  estab- 
lished to  function  as  the  hearing  body,  (Dr.  Fuzak) 

0  The  Committee  on  Infractions  should  serve  as  the 
hearing  body  with  a  staff,  =ep~ra:e  fror.  the  en- 
forcement staff,  to  perforr.  the  necessary 
administrative  functions  and  clerical  duties 
now  performed  by  the  enforcement  staff  in 
connection  with  hearings.   (Charles  Neinas) 

°  A  new  oversight  committee  should  be  established 
to  review  the  activities  of  the  enforcement  staff. 
(Charles  Neinas) 

5.   There  should  be  a  verbatim  transcription  taken  cf 
all  infractions  case  hearings  and  a  usable  transcript  should 
be  provided  to  member  institutions  as  veil  as  to  other  parties, 
(Dr.  Fuzak,  Burton  Brody,  Frederick  Williams,  Lana  Tyree, 
Charles  Neinas  and  Michael  Leavitt) 

4.   There  should  be  a  right  of  both  the  NCAA  and  the 
member  institution  to  call  key  witnesses  to  appear  before 
the  Committee  on  Infractions  or  the  NCAA  Council.   (Burtcr. 
Brodv,  Dr.  Wharton  and  Charles  Neinas) 


115 


Page  Three 


5.  Enforcement  Section  12(c)(9)  should  be  amended  to 
provide  that  the  worksheet  prepared  by  the  enforcement  staff 
be  submitted  to  both  the  Infractions  Committee  and  the  member 
institution  and  only  at  the  time  at  which  the  hearing  commences. 
(Mickey  Holmes) 

6.  Enforcement  Section  12(c)  (12)  and  (13)  should  be 
amended  to  provide  that  any  time  the  Committee  on  Infractions 
requests  information  from  either  source,  the  institution  or 
the  investigative  staff,  that  the  other  party  be  allowed  to 
be  involved  in  that  process.   (Mickey  Holmes) 

7.  There  should  be  some  type  of  standard  of  proof 
whereby  conflicts  of  evidence  are  resolved  and  some  standard 
of  evidence-gathering  whereby  the  accuracy  cf  information  can 
be  readily  assured.   (Michael  Leavitt) 

8.  An  accused  party  should  net  have  to  prove  innocence, 
i.e. ,  when  the  investigative  findings  of  the  institution  and 
the  enforcement  staff  differ,  the  burden  of  proof  should  not 
shift  to  the  accused  party.   (Dr.  Fuzak) 

IV.   Sanctions 

1.  A  distinction  should  be  made  between  major  and  nincr 
violations  with  attention  directed  to  ma;or  violations  and  some 
standard  established  for  appropriate  penalties  based  "upon  the 
nature  of  the  violation.   (Dr.  Fuzak,  Eurtor.  Brocy,  Charles 
Neinas  and  Dr.  Baepler) 

2.  That  student  athletes'  ineligibility  declarations 
should  be  made  by  the  NCAA,  as  opposed  tc  the  member  institution 
and  only  after  a  due  process  hearing  is  provided  to  the  involved 
student-athlete  who  has  had  opportunity  tc  call  vicnesses  before 
the  hearing  body.   (Dr.  Magrath  and  Charles  N'einas) 

5.   Sanctions  should  not  go  beyond  the  involved  sport; 
i.e. ,  violations  in  a  football  program  solely  should  not  result 
in  a.  probation  of  the  entire  athletic  program.   [Burton  Brccy 
and  Dr.  Magrath) 

4.  Enforcement  Section  12(e)(1)  should  be  amended  to 
provide  that  if  further  information  is  obtained  from  the  en- 
forcement staff  concerning  penalties  that  the  member  institution 
involved  be  afforded  an  opportunity  to  provide  its  input  regard- 
ing the  appropriate  penalty.   (Mickey  Holmes) 

5.  A  student-athlete  should  not  be  held  responsible 
for  misdemeanors  or  technical  violations  --  only  maicr  kinds, 
i.e. ,  involving  financial  aid.   (Dr.  Fuzak) 

6.  There  should  be  an  even  applicaticr  cf  the  rules. 
Athletic  dormitories  which  may  have  private  swimming  pools  or 
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be  air  conditioned,  with  year  around  training  tables  (vhich  are 
not  available  to  the  student  body  generally)  should  not  be  over- 
looked while  less  serious  arrangements  are  pursued.  (Dr.  Fuzak) 

7..  The  NCAA  hearing  committee  should  nake  declarations 
of  ineligibility  but  only  for  major  violations  which  have  the 
element  "knowingly,  willingly."   (Dr.  Fuzak) 

8.  The  institution's  "due  process"  hearing  under 
Policy  13  could  be  informational  in  nature  (assuming  hearing 
committee  makes  declaration  of  ineligibility)  and  used  to 
consider  whether  an  appeal  for  restoration  of  eligibility 
should  be  made.   (Dr.  Fuzak) 

9.  Except  in  very  serious  financial  aid  violations, 
it  is  inappropriate  to  hold  student-athletes  accountable; 
rather,  coaches  and  institutions  should  be  accountable.  (Dr. 
Fuzak) 

10.   An  institution's  "due  process"  hearing  under  Policy 
15  should  be  conducted  by  an  arbitrator  sup-lied  by  the  American 
Arbitration  Association.   (Burton  Brody) 

V.  Appeal 

1.  The  appeal  to  the  NCAA  Council  should  be  modified 
in  that  it  is  often  an  exercise  in  futility  and  merely  a 
rubberstamp  of  the  decisions  made  by  the  Conr.ittee  or.  In- 
fractions.  (Charles  Neinas) 

2.  All  individuals  subject  to  penalty  should  have  the 
right  to  appeal  independent  of  the  involved  r.er.ber  institution. 
(Lana  Tyree) 

5.   There  should  be  a  verbatim  transcript  ion  taken  c£ 
all  appeals  hearings  before  the  Council.   (jr.  Fuiak  and 
Burton  Brody) 

4.  As  long  as  minor  violations  can  continue  to  result 
in  a  declaration  of  ineligibility,  the  Eligibility  Committee 
should  be  entirely  free  to  restore  eligibility  without  any 
penalty  at  all.   (Dr.  Fuzak  and  Mickey  Holmes) 

5.  More  time  should  be  provided  to  an  institution 
for  the  purpose  of  presenting  its  case  on  appeal.   (Frederick 
Killiams) 

VI.  Miscellaneous 

1.   There  should  be  established  some  type  of  statute 
of  limitations  as  there  becomes  a  point  in  tire  when  an 
infraction  becomes  so  stale  and  the  requisite  penalty  pcir.:- 
less.   (Dr.  Baepler) 
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2.  The  NCAA  should  appoint  an  impartial  and  objective 
committee  composed  of  knowledgeable  persons  not  directly  con- 
nected vith  the  Association's  enforcement  program  to  conduct 

a  constructive  review  of  the  current  practices  and  procedures 
and,  if  necessary,  such  committee  should  report  its  findings 
to  the  Subcommittee  on  Oversight  and  Investigations  as  well 
as  the  NCAA  Council.   (Burton  Brody,  Mickey  Holmes  and  Charles 
Neinas) 

°  Individuals  on  this  committee  should  be  of  such 

caliber  as  Marcus  Plant,  David  Swank,  Boyd  McWhorter, 
Joe  Paterno,  Dean  Smith  and  Billy  Vessels.   (Charles 
Neinas) 

0  Members  appointed  to  this  committee  should  be  outside 
the  current  NCAA  Council  but  include  individuals  with 
Council  background.   (Charles  Neinas) 

0  Membership  should  also  include  coaches  and  some  indi- 
viduals from  outside  the  NCAA  vith  a  knowledge  and 
interest  in  intercollegiate  athletics.  (Charles  Neinas) 

3.  There  should  be  established  within  the  NCAA  a 
committee  to  make  a  thorough  review  of  the  substantive  NCAA 
rules  now  compiled  in  the  Constitution  and  By-Laws  with  the 
goal  of  eliminating  those  rules  which  are  nc  longer  practical 
or  enforceable.   (Stanley  Kegler,  Charles  Neinas  and  .Jerry 
Tarkanian) 

4.  Efforts  of  the  enforcement  program  should  be 
directed  toward  prevention  of  violations  with  increased 
educational  efforts  directed  toward  student-athletes,  pro- 
spective student-athletes,  coaches  and  representatives  of 
the  university's  athletic  interests.   ■'-"•  Furak,  Bcb  Tyler 
and  Dr.  Baepler) 

5.  Member  institutions  should  have  the  opportunity  re- 
examine, at  any  time,  information  involving  possible  violations 
of  NCAA  legislation  by  the  institution  which  has  been  collected 
by  the  NCAA.   (Dr.  Baepler) 

6.  The  NCAA  enforcement  program  should  be  strengthened 
and  expanded.   (Erwin  Ward) 

7.  There  should  be  a  total  abcliticn  of  rules  or 
regulation  restraining  the  ability  of  student-athletes'  rights 
to  contract.   (Lana  Tyree) 


S.   The  rule  that  an  alleged  benefit  is  improper  ir  nc 
available  to  the  student  body  generally,  should  be  eliminated. 
To  be  improper,  an  action  should  be  taken  "knowingly"  and 
"willinclv".   (Dr.  Fuzak) • 
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9.   The  NCAA  should  assert  jurisdiction  over  prospective 
student-athletes,  at  least  insofar  as  giving  an  interpretation 
of  the  rules.   (Ronald  Simon) 

10.   There  should  be  a  change  in  enforcement  policy  from 
one  of  punishment  and  retribution  to  one  of  correction. 
(Stanley  Kegler) 
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The  Honorable  John  E.  Moss 
Chairman,  House  Subcommittee 

on  Oversight  and  Investigations 
Room  2323,  RHOB 
Washington,  D.C.    20515 

Gent lemen : 


•  '  August  3' . -1978 


The  Honorable  Norman  F.  Lent 
Member,  House  Subcommittee  on 

Oversight  and  Investigations 
Room  2323,  RHOB 
Washington,  D.C.    20515 


Please  forgive  me  for  this  tardy  acknowledgement  of  your 
letter  of  August  8th.   The  month  of  August  has  been  particularly 
trying,  involving  four  extensive  meetings  which  have  necessitated 
my  absence  from  the  office  for  an  extended  period  of  time. 


University  of  the  Pacific  Your    letter   and   attachment    have   been   given   extensive   consid- 

vice presidents-at large:       eration    by    the   NCAA   Committee   on    Infractions   and    the   Association's 
Council,    the    latter   at    its   meeting   of   August    23-25. 


Olav  B  Kollevoll 

Lafayette  College 
Edward  W.  Malan 
Pomona-Pitzef  Colleges 


It  is  my  understanding  the  NCAA  now  is  scheduled  to  appear 
before  your  subcommittee  September  27_29  and,  as  you  requested, 
I  will  be  in  a  position  to  comment  at  that  time  on  the  suggestions 
forwarded  with  your  August  8  letter. 

Very  truly  yours. 


1978  EXECUTIVE  COMMITTEE 

president 

Secretary -Treasurer 

Col.  Philip  J  Ejldle 


US. 


For, 


JNT:hk 
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University  of  California.  Los  Angeles 
Seaver  Peters 
Dartmouth  College 


National  Office:  U.  S.  Highway  50  and  Nail  Avenue  •  Mission,  Kansas 

Mailing  Address:  P.O.  Box  1906  •  Shawnee  Mission,  Kansas  66222  •  Telephone  913/384-3220 
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Committee  on  Infractions.   Charles  A.  Wright,  incoming  chairman,  joined  the  meet- 
ing to  present  the  committee's  recommendations  in  regard  to  various  topics  dis- 
cussed in  the  joint  meeting  of  the  committee  and  the  Council  in  April.   In  the 
interim,  the  House  Subcommittee  on  Oversight  and  Investigations  had  submitted  a 
compilation  of  UB   recommendations  presented  to  the  subcommittee  by  various 
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witnesses  in  its  hearings  regarding  the  Association's  enforcement  program.   The 
subcommittee  asked  that  the  Council  consider  those  recommendations,  despite  the 
fact  that  the  Association  still  had  not  been  given  the  opportunity  to  testify 
in  the  hearings. 

a.   The  Council  turned  its  attention  to  the  submission  by  the  House  subcommittee. 
Mr.  Wright  reported  that  the  Committee  on  Infractions  had  studied  the  recom- 
mendations and  had  not  attempted  to  base  its  reactions  on  political  consid- 
erations. He  noted  that  the  subcommittee  emphasized  the  U8  recommendations 
were  not  necessarily  supported  by  the  subcommittee  but  merely  were  sugges- 
tions presented  by  witnesses.   He  emphasized  that  most  of  the  items  were 
proposed  by  individuals  whose  only  involvement  with  the  NCAA  enforcement 
procedure  had  been  in  one  infractions  case;  that  while  some  of  the  recom- 
mendations were  well-meaning,  they  were  based  on  less  than  a  full  range  of 
understanding  regarding  the  enforcement  procedure.   Some  of  the  recommenda- 
tions, he  asserted,  would  be  extremely  detrimental  to  the  effectiveness  of 
the  Association's  enforcement  program,  while  others  would  be  possible  to 
implement  but  not  necessarily  desirable.  The  Council  proceeded  to  consider 
each  of  the  U8  recommendations,  combining  similar  topics  where  appropriate. 
A  summary  of  the  recommendations  and  the  reactions  of  the  Council  and/or 
Committee  on  Infractions  are  presented  here  as  a  matter  of  record. 

■  (l)   Initiation  of  an  1ICAA  Infractions  Investigation. 

(a)  "The  member  institution  should  be  informed  at  the  time  a  complaint 
is  lodged  with  the  NCAA  and  provided  a  description  of  the  nature 
of  such  complaint."  It  was  noted  that  many  possible  infractions 
cas]es,  based  on  "the  initial  trickle  of  evidence,"  are  not  sub- 
stantiated by  subsequent  investigation.   Further,  the  reality  of 
the  situation  is  that  not  every  institution  is  intent  on  learning 
the  facts  and  correcting  violations  in  its  athletic  program;  if 
all  institutions  were  so  inclined,  there  would  be  no  need  for  an 
enforcement  program.   Most  institutions  do  have  seme  knowledge  of 
possible  violations  at  the  time  a  complaint  is  lodged  with  the 
NCAA,  but  in  many  cases  there  is  considerable  pressure  at  the 
institutional  level  to  overlook  or  avoid  acquiring  detailed 
knowledge  of  possible  violations. 

(b)  "The  committee  with  oversight  responsibility  over  the  enforcement 
staff  should  determine  whether  preliminary  evidence  warrants  an 
official  inquiry."   (There  were  similar  suggestions  regarding  the 
relationship  between  the  enforcement  staff  and  the  Committee  on 
Infractions  and  appropriate  functions  for  each.)  The  implication 
in  this  charge  is  that  the  committee  is  biased  because  it  is 
familiar  with  the  evidence  when  the  official  inquiry  is  filed. 

In  fact,  Mr.  Wright  explained,  the  committee  merely  authorizes 
the  official  inquiry  and  does  not  have  the  evidential  background 
unless  it  is  the  type  of  case  which  results  in  a  private  repri- 
mand.  The  committee  believes  the  establishment  of  a  second  com- 
mittee to  oversee  the  enforcement  staff  would  diminish  the 
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efficiency  and  effectiveness/of  the  present  system.   A  double 
committee  structure  would  delay  the  entire  enforcement  process; 
further,  no  system  would  preclude  personal  judgments  by  involved 
committee  members  concerning  individual  staff  members. 

(i)  Mr.  Byers  noted  the  Executive  Committee  position  regarding 
charges  of  improper  conduct  by  staff  members  [see  minute 
No.  3-d-(8)  of  these  minutes].   If  the  staff  were  authorized 
to  issue  official  inquiries  without  involvement  by  the  Com- 
mittee on  Infractions,  he  suggested  a  procedure  might  be 
established  by  which  the  staff's  actions  in  that  regard  would, 
be  reviewed  periodically  by  the  Council  or  a  committee  of 
the  Council. 

(ii)   It  was  VOTED 

"That  the  staff  be  directed  to  prepare  an  amendment  to  the 
enforcement  procedure  for  consideration  by  the  Council  in  its 
October  meeting  which  would  authorize  the  staff  to  issue 
letters  of  official  inquiry  and  provide  for  a  periodic  staff 
report  regarding  its  decisions  in  this  regard  to  the  appro- 
priate NCAA  body;  further,  that  the  Committee  on  Infractions 
be  asked  for  its  recommendation  regarding  that  proposed  amend- 
ment once  it  is  prepared." 

(2)  The  NCAA  Investigation. 

(a)  "Investigations  of  potential  NCAA  infractions  should  be  parallel 
and  contemporaneous  between  the  involved  member  institution  and 
the  NCAA  enforcement  staff."   (There  were  similar  suggestions  re- 
garding parallel  investigative  activities.)  Mr.  Wright  noted  that 
this  suggestion  is  "absolutely  unfeasible"  and  that  the  committee 
believes  two  independent  investigations — by  the  institution  and 
by  the  enforcement  staff — provide  checks  and  balances  which  pro- 
tect the  integrity  of  all  parties.   A  combined  fact-finding  pro- 
cedure would  make  it  more  difficult  to  schedule  interviews  and 
hearings  and  to  obtain  valid  information  from  most  witnes.ses ; 
further,  such  a  process-' could  be  used  by  an  institution  to  deter 
the  investigation.   It. was  observed  that  the  House  subcommittee 
does  not  employ  a  parallel  investigative  technique  in  its  own 
procedures . 

(b)  "All  individuals  subject  to  interview  attendant  to  an  IICA-.  infrac- 
tions case  shall  be  notified  of  the  right  to  counsel  of  their 
choice  at  the  time  of  the  interview."  Mr.  Wright  suggested  that 
the  individuals  making  this  recommendation  may  not  have  been  aware 
of  Enforcement  Procedure  12-(a)-(5),  which  permits  attendance  of 
personal  legal  counsel  in  any  interview  in  which  the  information 
developed  might  be  detrimental  to  the  interests  of  the  individual 
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being  interviewed.   Other  than  in  that  instance,  notification 
to  every  individual  interviewed  would  not  only  be  unnecessary 
and  cumbersome  but  would  insert  in  this  administrative  procedure 
a  greater  protection  than  that  afforded  in  criminal  investigations, 
where  the  individual  is  informed  of  his  rights  only  at  the  point 
of  arrest. 


& 

tf 


tf 
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(c)   "Individuals  being  interviewed  relative  to  an  NCAA  infractions 

case  should  have  the  right  to  record  such  interviews."  The  Com- 
mittee on  Infractions  does  not  believe  this  would  be  a  good  pro- 
cedure but  believes  that  if  it  were  implemented,  the  investigator 
also  should  tape  the  interview.   Mr.  Hunt  noted  that  tape  record- 
ing usually  has  an  inhibiting  effect  on  the  free  flow  of  informa- 
tion and  also  could  destroy  the  confidentiality  assured  the  member 
institution  inasmuch  as  the  recording,  particularly  selected  and 
possibly  distorted  portions  thereof,  could  be  provided  to  or  ob- 
tained by  the  news  media. 

"At  all  times,  individuals  who  have  reported  information  concerning 
an  NCAA  infractions  case  should  be  given  the  opportunity  to  review 
information  set  forth  in  the  report  of  the  investigation  and  be 
provided  the  opportunity  to  make  additions  or  corrections."  Mr. 
Wright  reported  that  this  privilege  has  been  a  part  of  the  Asso- 
ciation's procedure  for  the  past  year  and  appears  in  the  printed 
procedure  as  Section  12-(a)-(9),  but  he  noted  that  the  critics 
claim  offering  that  privilege  "whenever  possible"  is  a  camouflage. 
He  stated  that  the  charge  is  incorrect;  that  the  enforcement  staff 
affords  that  privilege  whenever  the  individual  involved  is  avail- 
able.  Further,  he  emphasized  that  although  the  Committee  on  Infrac- 
tions gives  less  weight  to  statements  that  have  not  been  verified, 
information  may  remain  valid  even  if  its  initial  source  is  not 
available  for  review. 

(e)  "Member  institutions  should  be  provided  an  outline  or  direction  to 
be  followed  in  responding  to  an  NCAA  investigation."   It  was  noted 
that  this  now  is  provided  through  correspondence  with  the  insti- 
tution, as  well  as  through  implementation  of  Section  12-(a)-(lk) , 
which  apparently  answers  this  recommendation.   However,  in  one 
recent  case,  the  institution  chose  to  ignore  such  assistance. 

(f)  "The  institution  should  have  a  staff  member  present  whenever  a 
student-athlete  is  interviewed  on  campus  or  in  the  locale  of  the 
campus,  unless  the  student-athlete  objects."  Mr.  Wright  reported 
that  this  procedure  is  an  established  part  of  the  Association's 
policy  and  is  set  forth  in  Enforcement  Procedure  12-(a)-(3)  and 
(M;  further,  the  decision  is  not  left  solely  to  the  student-athlete. 


(g)  "Immunity  should  not  be  granted  to  an  indivudal  who  knowingly  en- 
gaged in  serious  violations."  Mr.  Wright  reported  that  immunity 
is  granted  only  in  rare  instances  and  only  to  student-athletes. 
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It  was  emphasized  that  the  enforcement  procedure  is  designed  pri>- 
raarily  to  determine  institutions  vhich  are  violating  the  Associa- 
tion's rules,  rather  than  to  punish  student-athletes  involved  in 
such  cases.   The  executive  director  expressed  the  opinion  that 
immunity  should  he  granted  more  frequently  if  such  action  would 
substantially  assist  an  investigation. 

(h)   "Allegations  should  be  clear  and  specific."  The  committee  agrees 
and  believes  they  are;  further,  steps  have  been  taken  to  clarify 
references  to  the  rules  involved  in  the  letter  of ^official  inquiry. 

(3)  The  Hearing  Process. 

(a)  "All  individuals,  including  former  student-athletes--and  represen- 
tatives of  the  university's  athletic  interests,  subject  to  a  charge 
of  possible  violation  of  NCAA  legislation  should  have  the  right  to 
notice  of  the  charges  and  the  right  to  appear  with  counsel  before 
the  Committee  on  Infractions  as  well  as  the  NCAA ''Council  should 
appeal  be  taken."  Mr.  Wright  said  this  is  consistent  with  present 
Association  practice  with  the,  exception  that  it  is  not  extended  to 
former  student-athletes  and  Representatives  of  athletic  interests 
because  the  Association  has  no  jurisdiction  over  those  individuals 
except  to  direct  an  institution  to  sever  certain  relationships  with 
representatives  of  its  athletic  interests  (i.e.,  under  present 
policies,  recruiting  activities  of  a  representative).   Extending 
this  policy  to  include  such  individuals  would  complicate  and  delay 
the  proceedings;  further,  the  institution  has  the  responsibility 

to  interview  such  persons  and  represent  their  views  in  any  appeal. 

(b)  "There  should  be  a  verbatim  transcription  taken  of  all  infractions 
case  hearings  and  a  usable  transcript  should  be  provided  to  member 
institutions  as  well  as  to  other  parties."  The  Committee  on  Infrac- 
tions considers  this  a  substantial  issue  and  discussed  it  with  the 
Council  in  April.   Mr.  Wright  said  such  a  procedure  would  be  a 
major,  though  not  a  fatal,  change,  noting  that  "selective  leaking" 
of  the  information  in  a  transcript  would  destroy  the  confidentiality 
afforded  the  member  institution,  result  in  comments  being  quoted 
out  of  context  and  possibly  result  in  serious  unsubstantiated  al- 
legations regarding  individuals  appearing  in  the  news  media.   Fur- 
thur,  he  believes  the  presence  of  a  court  reporter  would  inhibit 
the  present  free  exchange  of  conversation,  would  create  a  courtroom 
type  cf  setting,  would  reduce  the  hours  the  committee  can  r.eet  to 
the  working  day  of  the  court  reporter  (the  committee  often  r.eet s 
throughout  the  day  and  well  into'  the  ev  ing  hours)  and  wculd  in- 
crease the  costs  of  the  enforcemfent  procedure.   The  Committee  on 
Infractions  has  recommended,  however,  that  a  higher-quality  record- 
ing system  be  purchased  to  improve  the  quality  of  taped  hearings, 
which  an  institution  is  permitted  to  hear  in  the  NCAA  national 
office. 

(c)  "There  should  be  a  right  of  both  the  NCAA  and  the  member  institution 
to  call  key  witnesses  to  appear  before  the  Committee  en  Infractions 
or  the  I1CAA  Council."   Mr.  Wright  reported  that  the  committee  is 
empowered  to  call  any  witnesses  it  deems  necessary  but  generally 
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does  not  because  of  costs  involved,  the  reluctance  to  pattern 
the  hearing  after  a  formal  legal  proceeding  and  the  lack  of 
subpoena  power  to  require  appearance  of  witnesses.   He  emphasized 
that  the  individuals  permitted  to  appear  in  behalf  of  the  insti- 
tution are  identified  clearly  in  Enforcement  Procedure  12-(c)-(5). 

(d)  "Section  12-(c)-(9)  should  be  amended  to  provide  that  the  worksheet 
prepared  by  the  enforcement  staff  be  submitted  to  both  the  Infrac- 
tions Committee  and  the  member  institution  and  only  at  the  tice 

at  which  the  hearing  commences."  Mr.  Wright  termed  this  a  "frivo- 
lous point,"  explaining  that  the  allegation  worksheet  used  by  the 
committee  is  only  a  "notepad"  with  the  same  listing  of  alleged 
violations  and  rules  references  contained  in  the  letter  of  offi- 
cial inquiry. 

(e)  "Section  12-(c)-(l2)  and  (13)  should  be  amended  to  provide  that 
any  time  the  Committee  on  Infractions  requests  information  from 
either  source,  the  institution  or  the  investigative  staff,  that 
the  other  party  be  allowed  to  be  involved  in  that  process."  "r. 
Wright  stated  that  this  is  the  practice  followed  by  the  committee 
in  regard  to  new  information  and  that  subparagraph  (13)  will  be 
revised  to  clarify  that  point.   He  emphasized  that  the  committee 
does  not  consider  ex  parte  infornation  or  accept  new  evidence  on 
that  basis. 

(f)  "There  should  be  some  type  of  standard  of  proof  whereby  conflicts 
of  evidence  are  resolved  and  some  standard  of  evidence-gathering 
whereby  the  accuracy  of  information  can  be  readily  assured." 
(There  was  a  similar  suggestion  regarding  proof  of  evidence.) 
The  committee  believes  it  does  employ  a  reasonable  standard  of 
proof  with  the  burden  clearly  on  the  enforcement  staff,  but  agrees 
that  it  is  not  clearly  defined  in  the  printed  procedure  and  intends 
to  submit  appropriate  language  toward  that  end. 

CO  Sanctions. 

(a)  "A  distinction  should  be  made  between  major  and  minor  violations 
with  attention  directed  to  major  violations  and  some  standard 
established  for  appropriate  penalties  based  upon  the  nature  of 

the  violation."   (Other  recommendations  also  dealt  with  this  area.) 
Mr.  Wright  noted  that  this  is  not  a  new  recommendation,  and  the 
committee's  position  is  that  such  a  procedure  is  impractical  in 
an  administrative  process  because  it  does  not  take  into  account 
such  factors  as  institutional  cooperation  in  a  case,  previous 
penalties  in  similar  cases  or  the  institution's  involvement  in 
previous  violations. 

(b)  "That  student-athletes'  ineligibility  declarations  should  be  cade 
by  the  NCAA,  as  opposed  to  the  member  institution,  and  only  after 
a  due  process  hearing  is  provided  to  the  involved  student-athlete, 
who  has  had  opportunity  to  call  witnesses  before  the  hearing  body." 


126 


:ICAA  Council  Minutes 

August   23-25,   1978 

Page  No.  60  —  Minute  No.  12-a-(M-(b) 


(Other  suggestions  were  made  regarding  determination  of  eligi- 
bility.) The  committee  believes  this  would  be  a  major  mistake 
inasmuch  as  the  Association  is  an  organization  of  institutions, 
rather  than  individuals,  and  institutional  responsibility  would 
be  destroyed  by  this  recommendation.   It  was  noted  that  the  vast 
majority  of  eligibility  cases  (which  are  not  reviewed  by  the 
Committee  on  Infractions)  are  originated  by  the  institutions 
themselves,  rather  than  stemming  from  an  infractions  case;  if 
the  institution  were  not  required  to  apply  eligibility  rules, 
some  would  choose  not  to  report  an  eligibility  violation  or  raise 
questions  regarding  a  student-athlete's  eligibility.   Further, 
the  attempt  to  involve  the  NCAA  in  every  eligibility  case  would 
result  in  difficult,  if  not  impossible,  administrative  problems. 
Mr.  Toner,  chairman  of  the  Eligibility  Committee,  agreed  with  that 
assessment,  adding  that  the  NCAA  and  allied  conferences  would  be 
required  to  add  additional  personnel  if  the  institution  were  not 
responsible  in  this  area. 

(c)  "Sanctions  should  not  go  beyond  the  involved  sport;  i.e.,  violations 
in  a  football  program  solely  should  not  result  in  a  probation  of 
the  entire  athletic  program."  Mr.  Wright  stated  that  this  is 
exactly  the  policy  of  the  Committee  on  Infractions.   As  a  general 
rule,  the  only  instance  in  which  sanctions  extend  to  an  entire 
athletic  program  is  when  the  institution  has  violated  the  condi- 
tions and  obligations  of  membership  set  forth  in  Constitution  U-2. 
The  Council  noted  that  this  recommendation  was  made  by  two  individ- 
uals whose  institutions  violated  those  constitutional  provisions. 

(d)  "Section  12-(e)-(l)  should  be  amended  to  provide  that  if  further 
information  is  obtained  from  the  enforcement  staff  concerning 
penalties,  the  member  institution  involved  should  be  afforded  an 
opportunity  to  provide  its  input  regarding  the  appropriate  penalty.' 
Mr.  Wright  reminded  the  Council  that  the  staff  does  not  recommend 
penalties  in  any  case.   Its  only  input  in  that  area  is  to  provide 
factual  data  regarding  penalties  assessed  in  previous  cases.  The 
involved  institution  does  not  know  the  details  of  those  cases  and, 
in  any  event,  has  been  afforded  a  full  opportunity  to  present  its 
position  regarding  appropriate  penalties. 

(e)  "There  should  be  an  even  application  of  the  rules.   Athletic  dormi- 
tories which  may  have  private  swimming  pools  or  be  air-conditioned, 
with  year-around  training  tables  (which  are  not  available  to  the 
student  body  generally)  should  not  be  overlooked  while  less  seri- 
ous arrangements  are  pursued."  The  committee  agrees  that  rules 
should  be  applied  evenly  and  believes  this  is  the  case  at  this 
time.   Mr.  Wright  noted  that  athletic  dormitories  would  not  ap- 
pear to  be  a  question  for  consideration  by  the  Committee  on  In- 
fractions inasmuch  as  such  dormitories  are  treated  only  in  a 
recommended  policy  of  the  Association  and  not  in  the  constitution 
or  bylaws. 
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(f)  "Except  in  very  serious  financial  aid  violations,  it  is  inappro- 
priate to  hold  student-athletes  accountable;  rather,  coaches  and 
institutions  should  he  accountable."  Mr.  Wright  repeated  that 

the  Committee  on  Infractions  does  deal  with  institutional  penalties 
and  involvement  by  institutional  personnel,  not  with  student- 
athletes.   Mr.  Hunt  repeated  that  the  Council's  Subcommittee  on 
Elicibility  Appeals  does  give  significant  or  complete  restoration 
of  eligibility  in  most  cases  because  the  circumstances  warrant 
such  relief. 

(g)  "An  institution's  'due  process'  hearing  under  Recommended  Policy 
13  should  be  conducted  by  an  arbitrator  supplied  by  the  American 
Arbitration  Association."  Mr.  Wright  said  he  knew  of  no  knowledge- 
able individual  who  would  support  such  a  suggestion,  citing  the 
obvious  administration  difficulties  involved,  as  well  as  the  prob- 
lem of  uneven  application  of  rules  in  arbitration  decisions  because 
precedent  is  not  a  factor  in  such  proceedings. 


(5)  Appeal. 


(a)  "The  appeal  to  the  NCAA  Council  should  be  modified  in  that  it  is 
often  an  exercise  in  futility  and  merely  a  rubber  stamp  of  the 
decisions  made  by  the  Committee  on  Infractions.".  Mr.  Wright  re- 
ported that  the  committee  does  not  believe  this  is  true  but  that 
analysis  of  this  comment  should  be  left  to  the  Council.   Mir-  Hunt 
estimated  that  the  Council  had  made  changes,  including  several 
which  were  significant,  in  approximately  half  of  the  most  recent 
appeals.   The  executive  director  emphasized  ^hat  'the 'Council  should, 
not  be  concerned  about  "numbers."  In  fact,  there  should  not  be 
numerous  Council  changes  if  the  conaittee  is  performing  adequately 
in  view  of  the  fact  that  the  same  committee  hears  all  cases  and 
balances  penalties  from  case  to  case,  unlike  the  judicial  process 
involving  rulings  by  different  courts  at  different  levels  in 
different  geographic  areas. 

(b)  "All  individuals  subject  to  penalty  should  have  the  right  to  appeal 
independent  of  the  involved  member  institutions."  It  was  reenpha- 
sized  that  the  NCAA  is  an  organization  of  institutions,  not  individ- 
uals; the  institution  has  the  responsibility  to  represent  the 
interests  of  individuals  connected  with  it  in  NCAA  proceedings. 

(c)  "As  long  as  minor  violations  can  continue  tc  result  in.  a  declaration 
of  ineligibility,  the  Eligibility  Conraittee  should  be  entirely  free 
to  restore  eligibility  without  any  penalty  at  all."  The  Council 
noted  that  this  is  exactly  the  case  under  current  NCAA  procedures. 

(d)  "More  time  should  be  provided  to  an  institution  for  the  purpose  of 
presenting  its  case  on  appeal."   Mr.  Wright  said  this  is  left  to 
the  discretion  of  the  Council  but  noted  that  the  institution,  is.  - 
granted  more  time  in  NCAA  procedures  than  attorneys  are  granted  to 
present  cases  on  appeal  in  a  court  of  lav. 
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U.  S.  House  of  Representatives 
Washington,  D.  C.   20515 


Chaimer  G  Hcxson 


During  our  September  27,  1978,  appearance  before  the  House 
Subcommittee  on  Oversight  and  Investigations,  it  was  noted 
that  the  NCAA  Council  had  placed  on  its  October  meeting 
agenda  a  further  review  of  certain  recommendations  made 
by  previous  witnesses  before  the  subcommittee  concerning 
the  NCAA  enforcement  program.   These  recommendations  were 
set  forth  in  your  August  8,  1978,  letter  (and  enclosure) 
and  included  suggestions  related  to  the  conduct  of  NCAA 
investigations,  Committee  on  Infractions  hearings,  sanc- 
tions imposed  in  infractions  cases  and  Council  appeal 
procedures . 


Olav  B  Kollevoll 

Lafayette  College 
EDWARD  w\  MalaN 
Pomona-Pitzer  Colleges 


1978  EXECUTIVE  COMMITTEE 

PRESIDENT 

Secret  a»y-TX£asu»e» 
Col.  Philip  J.  Eidle 

US   Air  Force  J 


The  proposals  initially  were  studied  by  the  NCAA  Council 
in  its  August  25,  1978,  meeting,  and  the  actions  taken 
by  the  Council  at  that  time  in  reference  to  these  sug- 
gestions were  reported  to  you  during  our  September  27 
testimony.   In  recognition  of  the  Council's  intent  to 
give  further  consideration  to  these  matters  during  its 
October  meeting,  Chairman  Moss  indicated  that  the  House 
subcommittee  would  not  file  a  report  concerning  its  re- 
view of  the  NCAA  enforcement  program  until  the  subcom- 
mittee had  the  opportunity  to  evaluate  the  Council's 
actions  at  its  October  meeting. 


Sea  VEX  Peters 

Dartmouth  College 

Earl  M  Ramer 

Uoiversiry  of  Tennessee,  Knorville 


Accordingly,  the  purpose  of  this  letter  is  to  report  in 
writing  to  you  the  results  of  the  Council's  review  of 
the  recommendations  in  question.   To  that  end,  we  are 
enclosing  copies  of  the  pertinent  portions  of  the  minutes 
from  the  Council's  August  and  October  1978  meetings. 
We  will  not  attempt  to  reiterate  in  this  letter  the 
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points  of  discussion  concerning  each  proposal;  however, 
the  following  is  intended  to  summarize  the  Council's 
position  in  reference  to  these  matters. 

In  reviewing  the  recommendations  in  your  August  8  let- 
ter, the  Council  considered  a  total  of  U6  proposals 
(counting  the  alternatives  listed  under  Section  III-2 
as  one  proposal).  Of  these  U6  recommendations,  it  is 
the  Council's  position  that  more  than  one-half  (a  total 
of  25)  either  have  been  implemented  in  whole  or  in  part 
under  present  NCAA  procedures  (19),  are  being  proposed 
by  the  Council  for  consideration  during  the  1979  Con- 
vention (I4),  or  at  this  time  are  undergoing  further  re- 
view by  the  Council,  with  a  view  toward  possible  action 
(2). 

A.   Those  recommendations  implemented  (in  whole  or  in 
part)  include:   II- 5  (providing  the  opportunity 
for  individuals  who  have  been  interviewed  to  review 
NCAA  memorandums  describing  the  particular  inter- 
view); II-6  (assisting  an  institution  in  responding 
to  an  investigation);  II-7  (permitting  institutional 
representatives  to  be  present  during  on-campus  inter- 
views with  student-athletes);  11-11  (making  clear 
and  specific  allegations);  III-U  (giving  the  oppor- 
tunity to  call  key  witnesses);  III-5  (providing  the 
work-sheet  prepared  by  the  enforcement  staff  to  the 
institution  and  the  Committee  on  Infractions  only  at 
the  time  at  which  the  hearing  commences);  III-8 
(placing  responsibility  on  enforcement  staff  to 
present  information  establishing  violation);  IV-1 
(establishing  and  implementing  standard  for  pen- 
alties based  on  nature  of  the  violations  involved); 
IJV-5,  7  and  9  (relating  periods  of  ineligibility  to 
the  seriousness  of  the  violations  involved);  IV-6 
(providing  an  even  application  of  NCAA  regulations); 
V-l*  (leaving  the  Eligibility  Committee  entirely 
free  to  restore  eligibility  without  any  penalty); 
VI-3  (establishing  a  committee  to  review  NCAA  regula- 
tions and  recommend  elimination  of  unnecessary 
rules);  VI-U  (increasing  educational  efforts);  VI-6 
(strengthening  and  expanding  the  NCAA  enforcement 
program);  VI-9  (providing  interpretations  of  NCAA 
rules  to  prospective  student-athletes ) ,  and  VI-10 
(establishing  an  enforcement  policy  designed  for 
correction  of  deficiencies). 
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Several  of  the  recommendations  are  included  in  the 
Association's  present  enforcement  procedures.  The 
Council  noted  that,  for  the  most  part,  the  infrac- 
tions cases  vhich  have  been  the  focal  point  of  the 
hearings  before  the  subcommittee  vere  processed 
some  time  ago  and  testimony  by  several  witnesses 
dealt  with  policies  which  already  had  been  revised 
at  the  time  the  witnesses  appeared  before  the  sub- 
committee. 

It  should  be  noted  that  NCAA  partial  implementation 
of  some  of  these  recommendations  does  not  in  all 
cases  follow  the  apparent  or  stated  intent  of  the 
recommending  witness.   For  example,  as  to  recom- 
mendation III-U,  Committee  on  Infractions  procedures 
permit  the  committee,  in  its  discretion,  to  call 
"key"  witnesses.   It  has  not  been  the  practice  of 
the  committee,  nor  is  it  the  desire  of  the  Council, 
however,  to  convert  committee  proceedings  to  an 
adversary  hearing,  involving  introduction  of  most 
evidence  by  examination  and  cross-examination  of 
"live"  witnesses.   So  also,  as  to  recommendations 
IV-5,  7  and  9,  NCAA  legislation  requires  that  pen- 
alties against  member  institutions  be  commensurate 
with  the  nature  and  extent  of  violations  of  NCAA 
regulations.   The  Council  is  opposed,  however,  to 
a  more  detailed  "schedule"  of  penalties  —  in  that 
such  a  schedule  could  not  be  constructed  to  take 
account  of  all  relevant  considerations.   For  a 
statement  of  the  Council's  current  position  on  each 
of  these  recommendations,  as  well  as  all  other 
recommendations  discussed  herein,  reference  must 
be  made  to  the  Council  minutes  attached  to  this 
letter. 

Those  recommendations  being  proposed  by  the  Council 
for  consideration  during  the  1979  Convention  include: 
III-2  (separating  the  functions  of  the  Committee  on 
Infractions  and  the  enforcement  staff);  III-6  (clari- 
fying the  procedure  governing  requests  for  new  in- 
formation); III-7  (describing  standards  of  proof 
and  evidence),  and  VI-1  (defining  a  time  period  for 
the  review  of  alleged  violations).  Copies  of  the 
proposed  amendments  are  enclosed  for  your  review. 
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The  two  recommendations  undergoing  further  review 
by  the  Council  at  this  time  are  V-l  and  V-5,  both 
of  which  relate  to  Council  appeal  procedures  for 
infractions  cases.  A  further  analysis  of  these 
procedures  will  be  conducted  during  the  Council's 
January  1979  meeting. 

Of  the  additional  21  recommendations,  eight  are  con- 
sidered by  the  Council  to  be  undesirable  at  this 
time,  including:   1-2  and  II-8  (establishing  an  ad- 
ditional oversight  committee);  III-3  and  V-3  (pro- 
viding copies  of  verbatim  transcripts  of  hearings 
to  all  parties  involved);  IV-2  and  IV-8  (requiring 
the  NCAA  to  declare  student-athletes  ineligible); 
rV-1*  (reviewing  with  the  institution  additional  in- 
formation concerning  penalties),  and  VI-2  (establishing 
an  additional  committee  to  review  enforcement  procedures] 
The  reasons  for  the  Council's  position  in  regard  to 
these  suggestions  are  set  forth  in  the  minutes  en- 
closed with  this  letter,  as  well  as  in  the  testimony 
and  statements  of  individuals  appearing  before  the 
subcommittee  as  NCAA  witnesses  on  September  27  and 
28,  1978. 

The  remaining  13  recommendations  are  considered  by 
the  Council  to  be  clearly  impracticable  in  light  of 
the  goals  and  purposes  of  the  Association's  enforce- 
ment program.   In  this  regard,  it  is  the  Council's 
position  that  suggestions  should  not  be  implemented 
which  would  have  the  effect  of  weakening  the  efforts 
of  the  membership  as  a  whole  to  enforce  in  a  reasona- 
ble and  constitutional  manner  the  regulations  adopted 
by  majority  vote  of  member  institutions  assembled 
during  NCAA  Conventions.   The  Council  believes  it 
is  significant  to  note  that  the  members  of  the  Com- 
mittee on  Infractions  also  have  considered  these 
particular  recommendations  and  do  not  support  them. 

Those  recommendations  considered  by  the  Council  to 
be  clearly  impracticable  are:   1-1,  II-l,  H-2,  11-10 
and  VI-5  (conducting  joint  and  simultaneous  investi- 
gations with  the  involved  member  institution);  II-3 
(notifying  every  individual  interviewed  of  his  right 
to  personal  legal  counsel  during  the  interview); 
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II-U  (permitting  every  individual  interviewed  to 
record  the  interview);  II-9  (never  granting  immunity 
to  an  individual  who  knowingly  was  involved  in 
serious  violations);  III-l  (permitting  individuals 
involved  in  infractions  cases  who  are  not  employed 
by  or  enrolled  in  the  institution  to  participate  in 
hearings  with  personal  legal  counsel);  TV-IO  (utiliz- 
ing an  arbitrator  supplied  by  the  American  Arbitration 
Association  to  conduct  institutional  eligibility 
hearings ) ;  V-2  (permitting  individuals  to  process 
eligibility  and  infractions  appeals  independently 
of  the  involved  member  institution);  VI-7  (abolish- 
ing all  regulations  restraining  a  student-athlete'  s 
opportunity  to  contract),  and  VI-8  (eliminating  the 
Association's  legislation  prohibiting  extra  benefits 
for  student-athletes).   Again,  the  reasons  for  the 
Council's  position  in  regard  to  these  suggestions  and 
a  description  of  current  practices  of  the  NCAA  re- 
lated to  these  points,  are  set  forth  in  the  minutes 
enclosed  with  this  letter  as  well  as  in  the  testimony 
and  statements  of  individuals  appearing  before  the 
subcommittee  as  NCAA  witnesses  on  September  27  and 
28,  1978. 

As  noted  during  our  testimony,  the  NCAA  enforcement  pro- 
cedure is  approved  and  adopted  by  the  Council  and  the 
Association's  member  institutions  assembled  in  annual 
Convention.   The  enforcement  procedure  is  subject  to 
continual  review  by  the  Committee  on  Infractions,  the 
Council  and  the  membership.   For  example,  the  Council  in 
August  1971  directed  an  ad  hoc  committee  to  study  the 
Association's  enforcement  procedures.  After  reviewing 
this  committee's  report,  the  Council  voted  during  its 
October  1972  meeting  to  endorse  amendments  to  revise 
enforcement  procedures,  including  a  restructuring  of  the 
responsibilities  of  the  Committee  on  Infractions. 

In  the  spring  of  197^,  a  special  committee  on  enforcement 
was  appointed  by  the  Council  to  study  future  NCAA  enforce- 
ment goals  and  objectives.   During  its  October  197^  meet- 
ing, the  Council  voted  to  propose  amendments  to  increase 
the  membership  dues  and  provide  for  an  assessment  in  the 
football  television  plan  to  finance  an  increased  enforce- 
ment program.   These  proposals  to  revise  the  enforcement 
procedures  and  expand  the  enforcement  program  were  adopted 
by  the  Association's  membership. 
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The  review  of  enforcement  procedures  was  continued  by 
the  Council  in  its  October  1976  and  January  1977  meet- 
ings.  In  addition,  the  Committee  on  Infractions  con- 
sidered during  its  March  1977  meeting  various  methods 
of  disseminating  information  to  the  membership  concern- 
ing committee  policies  not  specifically  set  forth  in  the 
Official  Procedure  Governing  the  NCAA  Enforcement  Pro- 
gram.  These  policies  were  codified  and  presented  to 
the  Council  for  review  during  its  August  1977  meeting. 
Subsequently,  these  policies  were  reviewed  and  approved 
by  the  Association's  membership  during  the  1978  NCAA 
Convention. 

Thus,  the  Council  has  been  and  continues  to  be  involved 
in  an  extensive  review  of  the  Association's  enforcement 
program.   Many  of  the  recommendations  set  forth  in  your 
August  8  lettsr  express  thoughts  which  have  been  con- 
sidered by  various  NCAA  committees  and  the  Council  dur- 
ing past  years.   In  this  regard,  we  believe  the  House 
subcommittee  has  indicated  its  respect  for  the  qualifi- 
cations of  the  individuals  serving  as  members  of  the  Com- 
mittee on  Infractions  who  assisted  in  developing  the  cur- 
rent NCAA  enforcement  policies  and  procedures,  and  the 
Council  wishes  to  note  for  the  record  that  it  has  con- 
sidered the  views  of  those  individuals  in  its  review  of 
the  recommendations  in  question. 

The  Council  wishes  to  report  that  other  than  Council  pro- 
posals discussed  above,  only  one  amendment  to  the  present 
NCAA  enforcement  procedures  has  been  proposed  by  member 
institutions  for  consideration  during  the  January  1979 
NCAA  Convention.   This  amendment  is  sponsored  in  part  by 
the  University  of  Denver  and  was  drafted  by  Burton  Brody, 
who  appeared  as  a.  witness  before  the  subcommittee  and  was 
party  to  seven  of  the  recommendations  in  your  August  8 
letter.   In  addition,  this  amendment  is  sponsored  by  five 
institutions  associated  with  the  two  conference  commis- 
sioners who  testified  before  the  subcommittee,  as  well 
as  by  two  other  institutions.   Tie  Brody  amendment  embodies 
virtually  every  recommendation  set  forth  in  your  August  8 
letter  and  clearly  represents  an  opportunity  for  each 
NCAA  member  institution  to  consider  at  the  next  Convention 
an  alternative  to  the  administrative  enforcement  procedure 
currently  maintained  by  the  Association. 

As  you  emphasized  in  your  August  8  letter,  all  of  the  U6 
recommendations  which  the  Council  has  been  asked  to  review 
were  made  by  certain  witnesses  appearing  before  the  subcom- 
mittee.  No  such  recommendations  have  been  issued  to  date 


136 


The  Honorable  John  E.  Moss 
The  Honorable  Norman  F.  Lent 
November  22,  1978 
Page  No.  7 


by  the  subcommittee  itself.   In  this  regard,  the  Council 
is  well  aware  that  individuals  (particularly  legal  counsel 
in  adversary  proceedings)  often  differ  in  their  inter- 
pretations of  the  due  process  requirements  which  must 
be  met  to  insure  fundamental  fairness  to  the  accused, 
while  preserving  the  rights  of  those  who  abide  by  appli- 
cable regulations  to  have  those  regulations  enforced  for 
all.   The  differences  in  opinions  are  dramatized  when  the 
due  process  concepts  are  related  to  administrative  proceed- 
ings, such  as  those  conducted  by  the  NCAA. 

Accordingly,  we  wish  to  report  that  although  certain  mem- 
bers of  the  subcommittee  may  not  agree  with  each  view- 
point described  in  the  minutes  attached  to  this  letter, 
the  Council  diligently  attempted  to  respond  in  good 
faith  to  each  of  the  recommendations  submitted  to  it. 

Further,  we  share  with  members  of  the  Council  the  opinion 
that  the  inquiry  conducted  by  the  House  subcommittee  has 
served  a  beneficial  purpose  in  that  the  appropriate  com- 
mittees and  agencies  of  this  Association  have  been  prompted 
to  examine  carefully  all  NCAA  enforcement  policies  and 
procedures,  and  this  has  resulted  in  constructive  actions 
designed  to  improve  the  program  in  the  best  interests  of 
all  of  the  Association's  member  institutions. 

Sincerely, 


J.  Neils  Thompson,  President 


JNT/EAS:koc 

Enclosures 

cc:   NCAA  Council 


Edgar  A.    Sherman,   Secretary-Treasurer 
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16.   Governmental  Affairs  Committee  (Continued). 

a.   President  Thompson  and  Mr.  Sherman  reviewed  the  Association's  appearance  be 
fore  the  House  Subcommittee  on  Oversight  and  Investigations.   Mr.  Thompson 

36-902      153 
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stated  his  belief  that  the  NCAA  testimony  should  be  reported  to  the  member- 
ship and  that  the  Association  should  attempt  to  benefit  from  the  experience. 
He  also  praised  the  staff  and  Association  legal  counsel  for  their  work  in 
preparing  for  the  hearings. 

(1)  Mr.  Sherman  commented  upon  the  hearings  and  said  the  Association  is 
not  doing  enough  to  inform  the  general  public  about  the  operations  of 
the  enforcement  program. 

He  also  called  the  Council's  attention  to  the  executive  director's 
memorandum  of  September  22,  1978,  to  the  Executive  Committee  and  the 
Council  outlining  the  results  of  investigations  into  each  charge  that 
has  been  made  alleging  improprieties  by  the  investigative  staff.   It 
was  agreed  that  Mr.  Sherman  would  write  a  letter  to  the  NCAA  News, 
in  behalf  of  the  Executive  Committee's  Subcommittee  on  Staff  Evaluation, 
including  the  salient  points  of  that  memorandum,  with  the  letter  to  be 
considered  by  the  staff  evaluation  subcommittee  in  a  telephone  conference 

(2)  Because  of  commitments  made  to  the  House  subcommittee  during  the  Asso- 
ciation's testimony,  and  in  a  good-faith  attempt  to  assure  that  the 
NCAA  might  benefit  from  information  and  suggestions  developed  during 
the  subcommittee's  investigation,  the  Council  reviewed  again  the  U6 
recommendations  made  by  witnesses  during  the  hearings  and  forwarded 
to  the  Council  by  the  House  subcommittee.   The  Council's  review  of  the 
recommendations  during  its  August  meeting  was  recorded  on  pages  5^-63 
of  the  minutes  of  that  meeting,  and  that  record  was  restudied  by  the 
Council.   The  1*8  recommendations  considered  in  August  were  reduced  to 
1*6  for  this  meeting,  with  three  of  them  combined  into  one. 

(a)  Mr.  Byers  observed  that  the  1*6  recommendations  had  been  offered 
by  a  total  of  15  witnesses. 

(b)  A  limitation  on  the  time  period  in  which  alleged  violations  would 
be  reviewed  has  been  a  policy  of  the  Committee  on  Infractions  but 
not  recorded  in  the  enforcement  procedure.   The  chairman  of  the 
Committee  on  Infractions  recommended  that  Enforcement  Procedure  3 
be  amended  to  include  that  provision;  i.e.,  that  allegations  in-' 
eluded  in  a  letter  of  official  inquiry  shall  be  limited  to  possible 
violations  occurring  within  the  four-year  period  immediately  pre- 
ceding the  date  of  the  preliminary  inquiry.   The  only  exception 
would  be  in  cases  where  a  pattern  of  willful  violations  on  the 
part  of  the  institution  or  the  individual  involved  is  determined 
within  the  four -year  period,  and  the  pattern  was  initiated  earlier 
than  that  period,  and  when  the  eligibility  of  a  current  student- 
athlete  might  be  affected  by  circumstances  beyond  the  four-year 
period. 
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It  was  VOTED 

"That  the  Council  sponsor  the  proposed  amendment  to  Enforcement 
Procedure  3- " 

(c)  A  vitness  had  recommended  that  when  new  information  is  requested 
from  either  the  institution  or  the  investigative  staff  to  assist 
the  Committee  on  Infractions  in  arriving  at  its  findings,  both 
parties  should  be  afforded  an  opportunity  to  be  represented  when 
such  information  is  provided.  The  committee  had  noted  that  this 
had  been  its  policy  and  that  it  does  not  consider  ex  parte  infor- 
mation, but  it  agreed  to  amend  the  enforcement  procedure  to  clarify 
that  point. 

(i)  It  was  VOTED 

"That  the  Council  sponsor  legislation  to  amend  Enforcement 
Procedure  U-(b)-(l)  and  12-(c)-(l3)  to  clarify  that  policy; 
further,  that  it  also  be  adopted  as  a  policy  for  infractions 
hearings  before  the  Council." 

(ii)  Members  of  the  Council  asked  if  detailed  procedures  regard- 
ing infractions  hearings  before  the  Council  should  be  added 
to  the  printed  enforcement  procedure.   The  staff  was  directed 
to  catalog  such  policies  and  procedures  for  consideration 
by  the  Council  in  its  January  1979  meeting. 

(d)  Witnesses  had  recommended  that  a  written  transcript  be  provided 
of  Committee  on  Infractions  hearings.  The  committee  has  opposed 
that  concept  in  the  past  on  the  basis  that  a  written  record  could 
be  obtained  by  an  unauthorized  individual;  further,  information 
from  such  a  report  could  be  made  available  to  the  news  media, 
destroying  the  confidentiality  assured  each  member  institution 

in  such  hearings.  The  NCAA  is  purchasing  more  sophisticated  tape- 
recording  equipment  to  improve  the  quality  of  the  taped  proceedings , 
which  can  be  heard  in  the  NCAA  national  office  by  involved  parties. 

(i)  The  chairman  of  the  Committee  on  Infractions  suggested  that 
if  the  Council  wished  to  alter  this  policy,  the  following 
procedure  might  be  considered  on  a  trial  basis :   The  involved 
institution  could  request,  when  it  announces  its  intention 
to  appeal  to  the  Council,  one  copy  of  a  written  transcript, 
which  would  be  prepared  at  the  institution's  expense  and  sent 
to  its  chief  executive  officer,  who  would  be  responsible  for 
assuring  its  confidential  handling.   Violations  of  that  con- 
fidentiality would  make  the  institution  subject  to  discipline 
by  the  Committee  on  Infractions. 

(ii)   It  was  VOTED 

"That  the  present  procedure  be  maintained." 
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(e)  It  had  been  suggested  that  specific  standards  of  evidence  be  in- 
cluded in  the  printed  enforcement  procedure.   The  Council  con- 
sidered provisions  regarding  the  quality  of  evidence  as  set  forth 
in  the  Administrative  Procedure  Act,  which  governs  Federal  adminis- 
trative agencies.   Mr.  Geraud  suggested  a  standard  requiring  an 
NCAA  hearing  body  to  consider  "any  information  that  is  relevant, 
credible  and  persuasive." 

It  was  VOTED 

"That  the  Council  sponsor  legislation  to  add  in  Enforcement  Pro- 
cedure 3  a  statement  regarding  standards  of  evidence,  pending 
advice  from  Association  legal  counsel  and  a  study  of  appropriate 
references  in  established  administrative  law." 

( f )  A  witness  had  recommended  a  published  statement  regarding  the  burden 
of  proof  in  NCAA  hearings.   It  was  noted  that  such  burden  is  shared 
by  both  the  involved  institution  and  the  investigative  staff,  but 
that  it  might  be  appropriate  to  place  such  a  statement  in  the 
printed  procedure. 

It  was  VOTED 

"That  the  Council  sponsor  an  amendment  to  Enforcement  Procedure  3 
in  this  regard,  pending  advice  fron  legal  counsel." 

(g)  Several  recommendations  had  been  made  regarding  the  relationship 
between  the  Committee  on  Infractions  and  the  investigative  staff, 
with  witnesses  implying  that  some  form  of  incestuous  or  collusive 
relationship  exists.   It  was  noted  that  this  is  not  accurate  in 
any  regard,  but  that  the  Committee  on  Infractions  is  willing  to 
adjust  its  procedures  to  eliminate  any  question  in  the  minds  of 
the  membership. 

(i)  The  Council  reviewed  a  proposed  amendment  which  would  remove 
the  Committee  on  Infractions  from  the  role  of  reviewing  the 
general  scope  of  an  infractions  case  prior  to  authorizing  an 
official  inquiry,  assigning  that  task  to  the  investigative 
staff.   Members  of  the  Council  suggested  the  language  should 
specify  that  the  assistant  executive  director  for  enforcement, 
rather  than  the  investigative  staff  as  a  whole,  is  responsible 
for  the  implementation  of  this  policy.   It  was  noted  that 
checks  and  balances  are  available  in  the  staff  structure  to 
prevent  any  abuses  in  this  regard;  e.g.,  the  Committee  on 
Infractions  requires  a  full  explanation  if  preliminary  in- 
quiries are  closed  and  if  frivolous  official  inquiries  are 
initiated,  the  staff  would  have  to  answer  to  the  committee. 
Further,  the  Council  could  ask  for  a  report  on  all  infractions 
procedures  at  any  time,  and  the  Subcommittee  on  Staff  Evalua- 
tion would  study  any  allegation  of  improper  action  by  the  staff. 
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[Mr.  Berg  left  the  meeting. ] 

It  was  VOTED 


"That  the  Council  sponsor  legislation  to  amend  Enforcement 
Procedure  3-(b),  12-(b)  and  12-(c)-(l)  to  remove  the  committee 
from  responsibility  for  initiating  official  inquiries." 

(ii)  The  Council  considered  proposed  legislation  to  emphasize  that 
the  Committee  on  Infractions  establishes  investigative  guide- 
lines which  are  to  be  implemented  by  the  investigative  staff 
in  conducting  investigations. 

It  was  VOTED 

"That  the  Council  sponsor  legislation  to  amend  Enforcement 
Procedure  l-(a)  and  2-(b)  and  (c)  regarding  the  establishment 
and  implementation  of  investigative  guidelines." 

(h)  The  Council  noted  that  it  had  been  considering  for  several  years 

the  appropriate  role  of  the  Council  in  hearing  appeals  of  Committee 
on  Infractions  decisions;  i.e.,  whether  such  appeal  hearings  should 
include  a  review  of  any  findings  or  penalties  from  the  Committee 
on  Infractions  report  or  whether  the  hearings  should  be  limited 
to  determining  if  procedures  were  followed  appropriately,  the 
institution  was  treated  fairly  and  the  penalties  were  appropriate. 
It  was  observed  that  Association  legal  counsel  favors  the  former, 
with  several  members  of  the  Council  on  record  as  preferring  the  . 
latter.   A  related  consideration  is  the  possibility  of  restricting 
more  narrowly  the  individuals  permitted  to  represent  an  institution 
in  its  appeal.   Mr.  Geraud  stated  the  opinion  that  Enforcement 
Procedure  6  should  be  expanded  to  define  more  clearly  the  Council's 
role  in  hearing  appeals. 

It  was  VOTED 

"That  the  staff  be  directed  to  prepare  a  revision  of  Enforcement 
Procedure  6,  in  consultation  with  legal  counsel  and  Messrs.  Scott 
and  Geraud,  for  consideration  in  the  January  1979  Council  meeting." 

(i)   Congressman  Santini  of  Nevada,  a  member  of  the  House  subcommittee, 
had  suggested  that  the  executive  director  should  not  be  present 
when  the  Council  hears  an  infractions  appeal. 

It  was  VOTED 

"That  the  Council  considers  it  both  appropriate  and  highly  desir- 
able to  have  the  executive  director,  as  the  Association's  chief 
executive  officer,  present  during  all  hearings  before  the  Council." 
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(j)  The  Council  reviewed  the  role  of  the  investigative  staff  in  re- 
viewing information  related  to  penalties  in  previous  cases  with 
the  Committee  on  Infractions.   It  was  emphasized  that  it  is  im- 
portant to  the  committee  to  have  key  staff  members,  with  the  best 
available  knowledge  regarding  the  previous  cases,  in  attendance 
at  its  meetings,  and  that  the  staff  does  not  recommend  penalties 
(and  is  not  present  when  penalties  are  determined)  but  only  reports 
on  penalties  assessed  in  similar  cases.   The  statement  was  made 
for  the  record  that  the  Council  considers  all  members  of  the  Com- 
mittee on  Infractions  and  the  management  staff  of  the  enforcement 
department  to  be  individuals  of  integrity  and  honesty. 

It  was  VOTED 

"That  the  Council  reject  suggestions  that  the  investigative  staff 
not  be  available  to  review  penalties  in  previous  cases  with  the 
Committee  on  Infractions  if  requested  to  do  so." 

(k)   Several  witnesses  had  recommended  "hat  the  :ICAA  rule  a  student- 
athlete  ineligible,  rather  than  requiring  the  institution  to  do 
so;  this  point  probably  received  as  much  attention  in  the  sub- 
committee hearings  as  any  other.   Mr.  Toner,  chairman  of  the  liCAA 
Eligibility  Committee,  noted  that  this  requirement  is  a  fundamental 
obligation  of  NCAA  membership;  that  it  is  the  institution's  respon- 
sibility to  provide  its  student-athletes  due  process  in  the  area 
of  eligibility  and  the  NCAA's  responsibility  to  give  the  institu- 
tion and  its  student-athletes  fair  and  equitable  treatment  in  the 
appeal  process.   Noting  that  the  chairman  of  the  House  subcommittee 
was  intensely  interested  in  this  point,  President  Thompson  sug- 
gested that  some  member  or  the  Council  itself  nay  wish  to  subnit 
an  amendment  at  the  1979  Convention  to  let  the  membership  choose 
the  means  by  which  student-athletes  would  be  declared  ineligible. 
It  was  pointed  out,  however,  that  member  institutions  must  under- 
stand that  each  student-athlete  is  either  eligible  or  ineligible 
under  NCAA  legislation.   If  he  is  ineligible,  he  must  be  declared 
ineligible.   Then  the  Association's  appeals  process  determines  how 
much  eligibility,  if  any,  should  be  restored. 

It  was  VOTED 

"That  the  Council  reject  the  proposed  alteration  of  the  Association's 
philosophy  of  institutional  responsibility  in  regard  to  the  appli- 
cation of  eligibility  rules." 

(l)   A  witness  had  recommended  that  investigations  of  violations  be 

conducted  jointly  and  concurrently  by  the  NCAA  investigative  staff 
and  representatives  of  the  involved  institution.  The  NCAA  staff 
had  consulted  with  numerous  state  and  Federal  agencies  involved  in 
investigative  activities,  including  the  FBI  and  the  Internal  Revenue 
Service;  every  such  agency  disagreed  with  the  suggestion  and  said 
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such  joint  investigative  activity  would  be  implausible.   It  was 
agreed  that  parallel  investigations  are  possible  and,  in  fact,  de- 
sirable, but  that  joint  investigations  would  serve  only  to  delay 
and  deter  the  determination  of  facts.   It  was  noted  further  that 
the  House  subcommittee  itself  does  not  conduct  joint  or  "cooperative" 
investigations . 

It  was  VOTED 

"That  the  Council  reject  the  concept  of  joint  investigations." 

[The  meeting  recessed  at  5=03  p.m.] 

Wednesday,  October  18 

The  meeting  was  called  to  order  at  8:02  a.m.  by  the  chairman,  Mr.  Thompson.   Mr.  Frank 
rejoined  the  meeting,  and  all  other  members  were  present  except  Mr.  Berg. 

16.   Governmental  Affairs  Committee  (Continued).   The  Council  resumed  its  review  of 
recommendations  by  witnesses  in  the  House  subcomittee  hearings. 

(m)   It  had  been  suggested  that  "all  inpractical  rules"  be  deleted  from 
the  NCAA  constitution  and  bylaws.  Menbers  of  the  Council  observed 
that  everyone  agrees  with  the  principle  of  removing  any  such  con- 
tent from  NCAA  legislation,  and  that  ongoing  efforts  are  made  toward 
that  end. 

It  was  VOTED 

"That  the  Constitution  and  Bylaws  Committee  review  the  NCAA  Manual 
in  this  regard  and  submit  any  reccmmer.dat ions  to  the  Council." 

(n)  It  was  agreed  that  a  report  of  the  Council's  actions  regarding  the 
recommendations  just  reviewed  would  be  submitted  to  the  House  sub- 
committee after  the  minutes  of  this  meeting  are  completed. 
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